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PRESIDENT’S MESSAGE

Is south FlorIda really a  
“JudIcIal hellhole”?

By Daniel J . Santaniello

  Another year has passed us 
by but some things never seem to 
change . The American Tort Reform 
Foundation (ATRF) has released 
its annual report, Judicial Hellholes 
2013/2014 .1 Since 2004, South 
Florida has remained on the Judicial 
Hellhole “watch list .” In this year’s 
report it ranked as the sixth worst 
venue, in part due to a lack of rules 
to govern tenders and third party 
bad faith, as well as how the courts 
handle high LOPs/Medical Billing on 
questionable causation cases . And it’s 
not just the ATRF—the U .S . Chamber 
Institute for Legal Reform issues its 
own ranking of state liability systems 
according to criteria dealing with the 
conduct of civil trials .2 In 2012 Florida 
was one of 10 states with the lowest 
rankings .3 
  Can we do better? Now all who 
know me realize these two topics (i .e ., 
high medical billing/LOPs and bad 
faith/tenders) are dear to my heart, as 
I have seen both issues cost clients 
tens of millions of dollars . Bad faith 
tender extra contractual liabilities are 
also spilling over into suits against 
defense attorneys, and some of these 
attorney suits are merely strategies to 
keep the case out of federal court . It’s 
unfortunate that our legislature has 
not stepped in to fix these problems. 
  As for the tender/bad faith prob-
lem, it is well settled that an insurer 
has an obligation to properly inves-
tigate and defend its insured from 
claims that are covered within the 
policy of insurance and that it must 
exercise good faith in satisfying that 
obligation . The question of whether an 
insurer has acted in bad faith in han-
dling claims is determined by the to-
tality of the circumstances .4 Because 
the cases are fact-intensive, the issue 
of a failure to act in good faith is nor-
mally for the jury to resolve .5 Unlike 
first party bad faith claims, however, 

there are no practical safe harbor 
guidelines or rules on the third party 
side . The result actually discourages 
settlement . Unless the legislature lays 
out some ground rules, almost every 
tender rejection may become a jury 
trial . Legislative ground rules should 
address topics such as a specific time 
to tender, the ability to interplead the 
funds to the court when there is a 
death and no PR, and when there is 
a comatose patient with no guardian . 
Legislative rules should also cover 
situations such as when there is a 
single limit, but multiple claimants 
tender, or when large lien holders are 
involved, like Medicare or public trust 
hospitals . 
  Without legislative guidance, 
ATRF notes, “Florida courts have 
issued rulings that make it difficult for 
an insurer to know (1) who to contact 
with a settlement offer (2) what to 
offer, (3) how long the insurer has to 
make a fair offer .”6 Under the current 
conditions, there is a potential for bad 
faith on every claim . This includes 
cases where claimants routinely ig-
nored tender attempts and refused to 
accept a settlement allegedly based 
upon standard release language or 
under the guise that a check wasn’t 
timely delivered when the carrier 
repeatedly attempted to issue pay-
ment . This is becoming a prominent 
issue in insurance defense litigation, 
and I am personally handling tender 
rejection cases now where opposing 
attorneys have ignored my calls and 
emails, even on simple questions (for 
example, regarding draft instructions), 
and then have refused the check and 
filed suit.
  As for the high medical billing/
LOP problem, the courts’ handling of 
high LOPs/Medical Billing on ques-
tionable causation cases is another 
reason South Florida remains on 
the Judicial Hellhole list . One of the 

greatest impediments to achieving a 
reasonable settlement in a personal 
injury case is a medical provider who 
has treated a plaintiff under a Letter of 
Protection (LOP) and has charged ex-
orbitant fees for procedures compared 
to the fees that insurance companies 
or Medicare typically reimburse the 
provider . These higher charges also 
create higher exposure at trial . Medi-
cal providers often attempt to justify 
these higher charges by claiming that 
they are providing necessary medi-
cal care to patients while accepting 
a greater risk that the patient may 
not be able to pay their bills . When 
attempting to negotiate settlement of 
a claim, plaintiffs’ attorneys will argue 
that the medical providers either 
refuse to negotiate the bills or will 
not negotiate the bills to the extent 
a traditional lien can be negotiated . 
At trial, plaintiffs’ attorneys will argue 
that this is the amount that is owed 
by the plaintiff to the doctor, and that 
his client should not be penalized for 
medical expenses incurred due to the 
negligence of the defendant .
  At first glance, it would appear 
Florida law does not support this 
risk-sharing attitude of the medical 
provider . Florida jury instructions state 
that a plaintiff is entitled to be com-
pensated for the “reasonable value or 
expense” of hospitalization and medi-
cal care and treatment necessarily or 
reasonably obtained by plaintiff in the 
past .7 However, plaintiffs’ attorneys 
are, in many instances, successfully 
arguing through expert testimony that 
failure to perform a procedure that 
was not necessary or unreasonable 
is analogous to medical malpractice, 
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which the defendant is responsible 
for under the Stuart v. Hertz line of 
cases .8 Thus, in cases where it is 
clear that the same doctors are per-
forming the same procedures on a 
host of personal injury referrals, bill-
ing fees that are as high as 30 times 
Medicare multiples, the courts are 
refusing to allow the jury to consider 
the circumstances and motivations 
behind the billing scheme .9
  Thankfully, some recent court 
decisions have allowed defendants 
broader financial discovery from 
plaintiffs’ treating physicians, es-
pecially if the treatment involves a 
controversial procedure . In Katz-
man v. Rediron Fabrication, Inc.,10 
the Florida Fourth District Court of 
Appeal allowed discovery from Dr . 
Scott Katzman, including the amount 
he collected from attorneys based 
on an LOP on an annual basis in 
2007, 2008, 2009 and 2010 and the 
amount he collected under LOPs 
executed during those years for 
performing a medically controversial 
procedure called a percutaneous 
endoscopic discectomy .11 However, 

in a subsequent case involving Dr . 
Katzman, and the exact same  
discovery requests, the Fourth District 
Court of Appeal did not allow the 
discovery .12 
  We have come too far in our 
jurisprudence to make the “Judicial 
Hellhole” list for six straight years . It 
is a wakeup call for our legislature 
and members of the Florida Bar 
Association—Florida has a black 
eye . Regardless of which side of the 
courtroom you are on, do your part 
in asking our legislature to fix these 
problems . Only then can we improve 
our image, the public’s perception 
of Florida litigators, and confidence 
in our system of justice . Floridians 
deserve it . 

1 ATR Foundation, Judicial Hellholes 
2013/2014, available at Judicial Hellholes 
2013/2014 .

2 U .S . Chamber Institute for Legal Reform, 
2012 State Liability Systems Survey Lawsuit 
Climate Ranking the States, Sept . 2012, 
available at https://www.uschamber.com/
sites/default/files/documents/files/lr_Final-
Web_PDF.pdf. 

3 Id.

4 Berges v. Infinity Ins. Co., 896 So . 2d 665, 
680 (Fla . 2004)(citing State Farm Mut. Auto. 
Ins. Co. v. Laforet, 658 So . 2d 55, 63 (Fla . 
1995)) . 

5 Berges, 896 So . 2d at 680(citing Boston Old 
Colony Ins. Co. v. Gutierrez, 386 So . 2d 783, 
785 (Fla . 1980)) .

6 ATR Foundation, supra note 1, at 24 .
7 Florida Standard Jury Instruction, Personal 

Injury and Property Damages: Element, 
§501 .2(b) .

8 Stuart v. Hertz, 351 So . 2d 703 (Fla . 1977); 
See also Pedro v. Baber, 83 So . 3d 912 (Fla . 
2d DCA 2012); Nason v. Shafranski, 33 So . 
3d 117 (4th DCA 2010) . This is discussed at 
greater length in Stuart v. Hertz: What Have 
You Done?, which begins on page 16 of this 
issue .

9 See Shana P . Nogues and Daniel J . San-
taniello, Huge Medical Bills and Question-
able Surgery in LOP Cases: How the 4th 
DCA Upholds Our Strategy to Expose 
the Physician, July – Sept . 2013, at 4, 
available at http://www .ls-law .com/media/
publications/13Q3LU-S .pdf .

10 76 So .3d 1060 (Fla . 4th DCA 2011) .
11 Katzman v. Rediron Fabrication, Inc., 76 So . 

3d 1060 (Fla . 4th DCA 2011) .
12 Katzman v. Ranjana Corp., 90 So . 3d 873 

(Fla . 4th DCA 2012) .
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EXECUTIVE DIRECTOR’S 
MESSAGE

By Linda L. Jude

  It’s almost a tradition that the 
first column of the New Year is a 
look back at some of what happened 
during the previous year and a look 
ahead at what has been planned for 
the New Year. So here goes…

• 2013 Winter Meeting  — over the 
Martin Luther King Jr . Weekend, 
hearty FDLA members and 
their guests/families enjoyed an 
outstanding seminar and winter 
activities in Big Sky, Montana .
Seminar attendees earned 6 .0 
CLE credits .

• 2013 FLCC  — once again, this 
annual event provided the ideal 
opportunity to obtain CLE credit 
and to interact with colleagues 
and clients . Attorney attendees 
earned 16 .0 CLE credits and 
insurance attendees received 
13 .0 credits .

• 2013 Annual Meeting Cruise  — 
the 2013 annual meeting was 
a unique event: the first FDLA 
cruise, balmy weather and a 
great seminar . Seminar attendees 
earned 6 .5 CLE credits .

• 2013 Advanced Litigation Boot 
Camp  — this year the FDLA Boot 
Camp lived up to its reputation 
as a “boot camp .” Despite the 
hardships, attendees expanded 
their litigation skills and earned 
8 .0 CLE credits .

• FDLA’s Trial Advocate Quarterly 
continued to provide outstanding 
scholarly articles on a variety of 
subjects .

• FDLA’s newsletter, deFENSE 
POST, WENT “electronic” with the 
fall 2013 issue . 

Looking ahead to 2014:

• 2014 Winter Meeting  — FDLA 
travels to Crested Butte, Colorado 
for the 2014 Winter Meeting, 
January 15–20 .

• 2014 FLCC  — the 18th annual 
event will be June 4–7 at Disney’s 
Contemporary Resort . Plan to 
attend, contact your colleagues 
and clients to save the dates . 
Additional details and information 
will be available soon .

• 2014 Annual Meeting  — Be sure 
to mark your calendars and plan 
to attend the 2014 FDLA Annual 
Meeting, August 7–10, at The 
Breakers in Palm Beach .

• FDLA Long-Range/Strategic 
Planning  — FDLA’s leadership 
will gather this spring, guided by 
a professional facilitator, to set 
goals and objectives for FDLA’s 
future .

• Advanced Litigation Boot Camp 
2014: Special Forces  — the 
2014 boot camp will continue the 
tradition .

• Trial Advocate Quarterly will 
continue to publish articles of 
interest and quality .

• FDLA will continue to provide 
legislative monitoring and tracking 
during the 2014 Florida session

• And MORE…

  And, thinking of traditions, the 
new year is the time that many 
people think about what they hope 
to accomplish in the coming year . 

FDLA’s resolution for 2014 is to 
continue to provide the best member 
services possible, and to improve 
these services . To achieve this, 
FDLA needs to know how the mem-
bers feel about the current level of 
service . Do you use the services pro-
vided? What services would you like 
to see FDLA provide? Ideas on how 
FDLA can provide these services? 
Any other thoughts or ideas you have 
about FDLA? Email the FDLA office 
(ljude@fdla .org), or contact one of 
FDLA’s officers or directors.

  Last but not least, membership 
renewals for 2014 FDLA member-
ships “are in the mail .” Find yours, 
complete it and send your renewals 
in today . Urge non-FDLA members in 
your firm and your colleagues to join 
FDLA . Make your resolution to be an 
active FDLA member  — attend an 
event, write an article for the TAQ, 
join a committee  — this is your  
opportunity to influence FDLA.
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 EDITORIAL

Creative Paths to the J.D.
 

By Barbara Busharis

As the costs of law school continue 
to rise, so do the questions about 
whether there are more efficient 
ways of delivering a law school 
education than the traditional 
three-year model . Several Florida 
law schools have embraced an 
alternative called a “3+3 program,” 
in which students from selected 
undergraduate programs can earn 
both a B .A . and a J .D . in six years .

Florida State University announced 
its 3+3 program in November 2013 . 
The program allows juniors from 
Florida State to be admitted to the 
FSU College of Law, if they meet 
certain admissions criteria, and to 
have their first year of law school 
credited to their B .A . requirements . 
In January of this year, the University 
of West Florida announced a similar 
partnership with Stetson University 
College of Law . Stetson’s College 
of Law was already partnering the 
University of South Florida to allow 
undergraduates from that institution 
to apply for admission to Stetson 
after three years of undergraduate 
study, and also had a program for 
Stetson undergraduates . Other law 
schools in Florida offering this type 
of program are Barry College of Law, 
Florida A&M University College of 
Law, and Florida Coastal School of 
Law .

These programs are not “guaranteed 
admission” programs, although 
some of the schools with 3+3 
programs also have guaranteed 
admissions programs for selected, 
high-achieving undergraduates . 
They typically require test scores 
and GPAs that are on the higher end 
of the admissions statistics for each 

of the law schools . The programs 
require careful planning, also, 
because students normally have to 
complete their major requirements 
for the B .A . by the end of their junior 
years. The first year of law school 
then becomes a year of elective 
study, for purposes of getting an 
undergraduate degree .

When I contacted Janeia Daniels, 
an associate dean at the Florida 
State University College of Law, for 
information on their 3+3 program, 
I was surprised to learn how many 
schools across the country offer 
similar opportunities . Although still a 
small minority of law schools, almost 
30 law schools have 3+3 programs 
in addition to the Florida schools 
already noted .

The subject of whether law school 
needs to be three years long tends 
to elicit strong feelings — and will 
have to wait for another day . The 
traditional six-semester, summers 
off model is not necessarily the only 
way to deliver quality, though, and 
many schools offer options that allow 
students to graduate more quickly 
than that while still being exposed to 
a variety of legal topics — and, one 
hopes, having the opportunity for a 
clinical or externship experience . At 
Florida State, just for one example, 
a sizeable percentage of each 
year’s entering law school class 
will graduate after two and one-half 
years. This represents a significant 
savings of both time and money .

Because I believe in the value of 
three years of law school — or 
the functional equivalent  — these 
programs strike me as a laudable 

alternative for those students who 
know early in their academic careers 
that they want to study law .

But balanced against that is my 
experience (in 14 years of teaching) 
with older and returning students, 
who bring something vitally important 
to the law school class: a real-
world perspective, often coupled 
with a healthy perspective on the 
time demands of law school . For 
those students, law schools need 
to continue to develop programs, 
including evening and summer 
courses, that make law school more 
affordable — both in terms of tuition 
dollars, and in terms of time out of 
the workplace or away from a family .

For now, if you know a young person 
who is considering law school, make 
sure he or she knows about some 
of these admissions alternatives . 
Investigating them during a 
student’s junior year is probably 
too late because of the curricular 
planning they require . Instead, the 
availability of a 3+3 program should 
be factored into a student’s choice of 
undergraduate school and then, from 
the first year on, into the student’s 
choice of courses .
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Tips for Young Lawyers
By J . Richard Caldwell, Jr .

One of the most misunderstood aspects of young 
lawyers’ practice is client development . All too often, 
the assumption is made that client development is the 
business of partners, and that young associates should 
not hazard an entry into that field. In most cases, this is a 
false assumption .

Clients are the life blood of our 
professional careers . A lawyer or 
firm without a sufficient number 
of clients will not last long . While 
more senior lawyers in a firm 
should always be consulted about 
any client development effort, 
there is very definitely a place for 
young lawyers in cultivating these 
relationships . A young defense 
lawyer should realize that he or 
she brings a lot to the table, both 
in general and specifically with 
respect to client relationships . 
The same qualities which rendered a lawyer an attractive 
candidate for a job opening in a firm can enable that 
lawyer to be successful with clients .

Client development is a process which is actually rather 
easy . Primarily, it involves a realization that your client 
is a human being, with job duties and responsibilities, 
and bosses to whom she or he reports . Beyond this, the 
client has cares, concerns and problems just as each one 
of us does . Once this often overlooked truth is realized, 
the path to effective client development becomes much 
easier to follow .

One sometimes hears young lawyers, or prospective 
lawyers, say “I want to represent people, not 
corporations or insurance companies .” This sort of 

Client Development for Young Lawyers –  
Insurmountable Barrier or Highway to Success?

outlook demonstrates 
a fundamental lack of 
understanding of our role as defense counsel, and 
the essential nature of relationships with our clients . 
Any lawyer, young or old, who fails to realize that in 
defending lawsuits, we’re representing not just some 
faceless corporation or insurance company, but real 

people, is probably not going 
to experience a great deal of 
success in her or his practice . 
If you are representing an 
automobile owner and the 
insurance carrier in a car crash 
case, your client of course is the 
insured . The (probably) young 
adjuster employed by the carrier 
with whom you are dealing is 
also your client . The tripartite 
relationship in these instances 
has been analyzed extensively, 
and is beyond the scope of this 

article . The point here is that, in this type of automobile 
negligence case, the defense lawyer is representing 
people. The insured is typically very unhappy about being 
sued, and requires some explanation of the litigation 
process, as well as reassurance that her or his interests 
are being protected . The adjuster will have deadlines for 
reporting and for setting reserves, and is ill served when 
the defense lawyer doesn’t care enough to keep that 
adjuster advised about the status of the case on a timely 
basis . Good “people skills,” and a caring approach to 
clients’ concerns, are necessary elements of a successful 
law practice .

Client development is not just gladhanding or wining and 
dining clients or prospective clients . The process starts 
with superior representation and timely communications 

Young lawyers should be 
encouraged by their firms to 
take an active, positive role 
in client development. Once 
good habits of developing client 
relationships are formed, they 
will prove invaluable both  
to the lawyer and the firm.
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in a professional manner . A lawyer who consistently fails 
to keep the client abreast of case developments, who 
fails to do the work necessary to properly prepare the 
case, and consistently misses deadlines, is unlikely to be 
successful with respect to efforts aimed at enhancing the 
attorney-client relationship . In fact, that type of lawyer is 
unlikely to long retain the clients that she or he currently 
represents .

It is certainly hoped that no FDLA member experiences 
the kind of problems referred to in the preceding 
paragraph . Assuming this to be the case, successful 
client development demands that the lawyer take a 
real interest in the client’s job, and the business of the 
company . It is always helpful to take a few minutes and 
talk with the client about what she or he does on a daily 
basis, the types of cases handled, how the company 
does business overall, special procedures, “pet peeves,” 
and other aspects of the client’s business about which 
you may well have little idea, but which are vitally 
important to the client . This kind of conversation can 
happen over lunch, over the telephone, or wherever may 
be convenient . 

Whether the client is an insurance company adjuster, the 
risk manager of a self-insured business, a member of 
a corporate legal staff or some other position, a lawyer 
who evidences a genuine interest in the client’s business 
and job duties is going to make a good impression on 
that individual . In the process of developing this type 
of information, the young lawyer may very well learn 
of additional opportunities for representation of other 
divisions or sections of the client’s business .

Typically, people who handle litigation for insurance 
carriers or businesses have been carefully vetted, 
and have received special training on how to go about 
such a challenging task . They are therefore likely to 
be intelligent, interesting people whom it would be a 
pleasure to know . Different companies have different 
rules concerning their employees’ social relationships 
with outside counsel . Find out what those rules are 
and, if permitted, try to get to know the client on a 
social basis . Again, remember that clients are individual 
human beings, with different outlooks, likes and dislikes . 
Invitations to dinner or social events such as parties, 

performances or sports events may be welcomed by the 
client, depending on their particular interests . Indeed, 
such occasions may well be extremely enjoyable for the 
lawyer, which is an extra benefit.

Beginning the practice of law is often an almost 
overwhelming experience . No one is born knowing how 
to do what we as defense lawyers are expected to do in 
our professional lives, and the learning curve often seems 
so steep that it consumes even the private lives of young 
lawyers . With very few exceptions, every practitioner has 
gone through this process . As busy as young lawyers 
often are, however, it will prove very helpful to get out in 
the community, join local organizations and participate 
in community betterment activities . Such efforts are 
beneficial in and of themselves, both to the community 
and to the lawyer. They have the added benefits of 
helping the lawyer and the firm to become known in the 
community, and to expose the lawyer to potential new 
clients . These activities will bear fruit, if not immediately 
then certainly in the future .

As mentioned above, a young lawyer should always 
consult and get advice from more senior lawyers about 
client development efforts . Such communication can 
ensure that the client development efforts are in line 
with the firm’s policies, and consistent with development 
efforts by other members of the firm. Beyond question, 
however, a young lawyer who makes a real effort to 
engage in client development is going to attract favorable 
attention from the firm’s partners, and can help secure 
that lawyer’s role in the firm’s practice. In most situations, 
no one is going to expect a young lawyer to become 
a major rainmaker . However, rainmakers must start 
somewhere, and the young lawyer who exhibits a desire 
and ability to enhance the firm’s practice by cementing 
existing client relationships, or even attracting new 
clients, is likely to find success in a very early stage in her 
or his law practice .

Young lawyers should be encouraged by their firms to 
take an active, positive role in client development . Once 
good habits of developing client relationships are formed, 
they will prove invaluable both to the lawyer and the firm.

www.fdla.org
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Recent Legal Developments
By Esther E . Galicia

SUPREME COURT DECISIONS 

1. Are arbitration proceedings subject to the  
 limitations period set forth in section 95.11,  
 Florida Statutes? 

 The Florida Supreme Court in Raymond James 
Financial Services, Inc. v. Phillips, 126 So . 3d 186 (Fla . 
2013), held that section 95 .11 of Florida’s statute of 
limitations applies to arbitration proceedings . Arbitration 
is within the statutory term “civil action or proceeding” 
found in section 95 .011 .  

2. May a losing litigant be required to pay the  
 prevailing party attorney’s fees in an amount  
 greater than the prevailing party owes its  
 attorney under their fee agreement? 

 In First Baptist Church of Cape Coral , Florida, 
Inc. v. Compass Construction, Inc., 115 So . 3d 978 
(Fla . 2013), the Florida Supreme Court recognized the 
validity of an alternative fee recovery clause in a fee 
agreement that uses a reasonable hourly rate as the 
other basis for payment . Thus, where the prevailing 
cross-claimant insurance company obligated itself to 
pay its attorney a fee greater than the agreed hourly 
rate if the court ordered a third party to pay the fee, the 
cross-claim defendant was obligated under the parties’ 
indemnity agreement to pay the prevailing cross-claimant 
reasonable attorney’s fees in an amount greater than 
the cross-claimant insurance company owed under the 
hourly fee agreement .  

3. Is a personal representative permitted to plead  
 a survival action and an alternative wrongful  
	 death	claim?	Is	the	date	on	a	certificate	of	 
 service or the post-mark date on an envelope  
 controlling as to whether a motion for rehearing 
 was timely-served? 

 The Supreme Court in Capone v. Philip Morris 
USA, Inc., 116 So . 3d 363 (Fla . 2013), stated that it is 
permissible for a personal representative to pursue both 
a survival action and an alternative wrongful death claim 

where the cause of the 
decedent’s death may be 
disputed . The district court 
erred when it determined 
that plaintiff’s personal 
injury action could not be 
amended upon plaintiff’s 
death, but was required to 
be dismissed and a completely new and independent 
wrongful death action commenced . The Supreme Court 
further held that the time for the plaintiff to file an appeal 
was tolled by her timely-filed motion for rehearing, which 
contained a signed certificate of service constituting 
prima facie proof that the motion was timely served, 
notwithstanding the postmark date on the envelope in 
which defendant’s counsel received a copy of the motion . 

4. Does an arbitration provision’s avoidance of  
	 statutorily-mandated	benefits	and	violation	of 
 public policy preclude its enforcement? 

 In Franks v. Bowers, 116 So . 3d 1240 (Fla . 2013), 
the Florida Supreme Court announced that a damages 
clause in an arbitration provision that avoided the 
incentives provided to claimants to encourage arbitration 
of medical malpractice claims, by limiting noneconomic 
damages to a maximum of $250,000 and dispensing with 
the inherent concession of liability provided by Section 
766 .207, violated the public policy pronouncement of 
Florida’s legislature in the Medical Malpractice Act . 
Furthermore, the offensive clause was not severable from 
the remainder of the arbitration provision . The Supreme 
Court therefore quashed the district court’s decision 
affirming the trial court’s order compelling arbitration.  

5. May an insured be required to submit to an  
 examination under oath before being entitled to  
	 recover	PIP	benefits? 
 
 The Florida Supreme Court in Nunez v. Geico Gener-
al Insurance Co., 117 So . 3d 388 (Fla . 2013), held that an 
insurer is not allowed to require an insured to attend an 
examination under oath (“EUO”) as a condition precedent 
to the recovery of personal injury protection benefits 
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pursuant to section 627 .736 of the Florida Statutes . More-
over, the 2012 amendment to section 627 .736, which 
includes the requirement that insureds seeking benefits 
comply with the terms of the policy, including submitting 
to an EUO, substantively changed the law and thus does 
not control the disposition of a case which arose prior to 
the amendment’s effective date . 

6. What are the applicable standards of review with 
 regard to a trial court’s conclusions of law,  
	 findings	of	fact	and	credibility	determinations?	 
 What should the reviewing court do when it  
 determines that the trial court’s legal conclusion  
 was erroneous? What should the reviewing court  
 do when it concludes the trial court’s factual  
 conclusion was erroneous?
 
 In Van v. Schmidt, 122 So . 3d 243 (Fla . 2013), 
Florida’s Supreme Court stated that an appellate court 
properly applies a de novo standard of review to a trial 
court’s conclusions of law in an order granting a new 
trial based on manifest weight of the evidence, but 
the trial court’s findings of facts and determinations of 
credibility are entitled to deference . Thus, while the 
district court properly reversed the trial court’s grant 
of a new trial where the order was premised on an 
erroneous conclusion of law that the jury could not 
reject uncontroverted expert testimony that plaintiff’s 
injury was caused by the subject accident, the district 
court erroneously reweighed the evidence and ordered 
a reinstatement of the jury’s verdict . The district court 
should have instead remanded the case to the trial court 
for reconsideration of the order granting a new trial in light 
of the legal principle that the jury could properly reject 
uncontroverted testimony of experts . Additionally, instead 
of the district court focusing on whether the jury verdict 
was supported by substantial, competent evidence, the 
court should have concentrated on whether reasonable 
persons could differ as to the propriety of the action 
taken .  

7. May a potential juror be rehabilitated with regard  
 to opinions and attitudes based on personal life  
	 experiences	and	firmly	held	beliefs? 

 The Florida Supreme Court in Matarranz v. Florida, 
38 Fla . L . Weekly S687 (Fla . Sept . 26, 2013), held that 
the trial court erred in denying the challenge for cause 
of a juror who initially stated that she could not be a fair 
juror in a burglary trial because of her past experience 
of having been the victim of a burglary when a child, 
but who subsequently stated, upon further questioning, 
that she could maintain an open mind during trial . The 
Supreme Court stated that trial courts and counsel may 
engage prospective jurors in a dialogue addressing 
their partialities, biases, prejudices, and misconceptions 
when they are rooted in a lack of familiarity with the 
judicial system as part of an effort to rehabilitate, but 
it is inappropriate to attempt to rehabilitate the juror 
of opinions and attitudes that arise from personal life 
experiences and firmly held beliefs. 

8. Is a District Court of Appeal permitted to order a  
 directed verdict after reweighing the expert  
 testimony presented at trial?

 In Friedrich v. Fetterman & Associates, P.A., 38 Fla . 
L . Weekly S768 (Fla . Oct . 24, 2013), the Florida Supreme 
Court held that it was improper for a district court of 
appeal to reweigh the expert testimony and find that the 
trial court should have entered a directed verdict in favor 
of the defendant based on the plaintiff’s purported failure 
to establish causation. Specifically, a directed verdict was 
improper where there was conflicting expert testimony 
as to whether the defendant’s alleged negligence caused 
the plaintiff’s injury and whether the injury would not have 
occurred but for that negligence .  

FIRST DISTRICT DECISIONS 

9. Should the name of a dismissed defendant be  
 removed from a verdict form’s caption? 

 The First District in Holmes v. Area Glass, Inc., 117 
So . 3d 492 (Fla . 1st DCA 2013), held that the trial court 
erred in denying the plaintiffs’ request to remove from the 
caption of the verdict form the name of a co-defendant 
which had been dismissed from the case . Removal of the 
co-defendant’s name was required by section 768 .041, 
Florida Statutes, which prohibits the admission at trial of 
any evidence of settlement or dismissal of a defendant . 
The trial court’s error was compounded when the court 
advised the jury it should draw its own conclusions as to 
why the co-defendant was listed as a defendant on the 
top of the verdict form . Moreover, the district court held 
that a new trial was required because the jury’s questions 
and the speed in which the jury returned a verdict for the 
remaining defendant after the court’s answer indicated 
that the jury likely inferred that the plaintiffs had already 
recovered from the co-defendant .  

10. Must a plaintiff’s non-compliance with the  
 medical malpractice presuit requirements be  
	 asserted	with	specificity	and	particularity?	 

 In Lucante v. Kyker, 122 So . 3d 407 (Fla . 1st DCA, 
2013), the First District held that the trial court improperly 
dismissed the plaintiff’s medical malpractice suit where 
the defendants waived the defense  that plaintiff failed to 
comply with the presuit requirements by failing to deny 
satisfaction of the conditions precedent specifically and 
with particularity . The defendants’ statement that they had 
no knowledge of whether conditions precedent to filing a 
lawsuit were fulfilled did not qualify as a specific denial.  

11. Is an insured homeowner required to incur repair 
 expenses or contract to repair damage to the  
 home before being entitled to receive  
 replacement cost payments?  

 The district court in Haynes v. Universal Property & 
Casualty Insurance Co., 120 So . 3d 651 (Fla . 1st DCA 
2013), held that the trial court erred granting summary 
judgment in favor of a homeowner’s insurer on the basis 
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that the insured did not incur expenses or enter into 
a contract to repair or replace the property damages . 
Pursuant to section 627 .7011(3), Florida Statutes (2008), 
an insurer is not authorized to withhold replacement 
cost payment until the insured actually incurs the cost . 
Moreover, the subject homeowner’s insurance policy 
provided coverage for replacement cost damage for any 
direct physical loss, unless caused by an enumerated 
exception that was not present in the case .  

SECOND DISTRICT DECISIONS 

12. Should a settlement offer be enforced when 
 defendants did not comply with the condition  
 precedent requiring disclosure of all available  
 insurance? 

 In Gira v. Wolfe, 115 So . 3d 414 (Fla . 2d DCA 2013), 
the Second District concluded that the trial court erred 
in granting defendants’ motion to enforce settlement 
where the plaintiff’s settlement offer was conditioned 
on the disclosure of all information required by section 
627 .4137 . While defendants’ automobile liability insurer 
disclosed information regarding its policy, there was no 
disclosure from the defendants or their insurance agent 
about whether they had any additional coverage, thereby 
precluding a binding settlement .  

13. Is the availability of medical services under a  
 Medicare program admissible for purposes of a  
 jury determining the amount of recoverable  
 future medical expense? 

 The Second District in State Farm Mutual Automobile 
Insurance Co. v. Joerg, 38 Fla . L . Weekly D1378 (Fla . 
2d DCA June 21, 2013), found that the trial court erred 
in excluding evidence of plaintiff’s receipt of medical 
services under a Medicare program for purposes of 
determining future medical expenses . The Second District 
reasoned that that evidence was admissible because the 
plaintiff did not contribute to the financing of the Medicare 
program, the program’s benefits were unearned and 
they were not, therefore, subject to exclusion under the 
collateral source rule .  

14. When should an admitted defense-oriented juror  
 be excused? When is evidence admissible that a  
 plaintiff was declared disabled by the Social  
 Security Administration? 
 
 The district court in Pelham v. Walker, 38 Fla . L . 
Weekly D1962 (Fla . 2d DCA Sept . 18, 2013), determined 
that the trial court abused its discretion by refusing 
to excuse a juror for cause who was employed as a 
risk manager, agreed that she was defense-oriented, 
and expressed concern with awarding noneconomic 
damages . Additionally, the trial court erred in prohibiting 
the plaintiff from presenting evidence that she had been 
determined disabled by the Social Security Administration 
and was receiving disability benefits where defense 
counsel opened the door by questioning plaintiff’s 
daughter about the fact that plaintiff did not work, had not 

made any effort to seek work, and “basically lays around 
and watches TV all day .” 

15. May a plaintiff introduce evidence that the  
 tortfeasor driver was not licensed?  

 In Lopez v. Wink Stucco, Inc., 124 So . 3d 281 (Fla . 
2d DCA 2013), the Second District found that evidence 
that the driver of the vehicle in which the plaintiff’s 
decedent was a passenger at the time of the accident 
was unlicensed was admissible . The evidence was 
relevant to show that the driver’s inexperience in handling 
the automobile bore a causal connection to the accident .  

16. When is evidence that a defendant doctor failed  
	 his	board	certification	test	multiple	times	 
 inadmissible? When is the plaintiff entitled  
 to a new trial before a different judge? 

 The Second District in M.B. v. S.P. M.D., 124 So . 3d 
358 (Fla . 2d DCA 2013), held that the trial court did not 
err in excluding plaintiff’s evidence that the defendant 
physician had repeatedly failed the board certification 
exam . That evidence was not relevant because the 
defendant did not testify as an expert and merely stated 
what happened before, during and after the surgery in 
question . Nevertheless, the plaintiff was entitled to a 
new trial before a different judge based on trial judge’s 
comments and derogatory note concerning the plaintiff, 
which reasonably caused the plaintiff to have a well-
founded fear that she would not receive a fair and 
impartial trial . 

THIRD DISTRICT DECISIONS  

17. Does section 768.0755 govern a pending slip  
 and fall case which accrued prior to the 
 statute’s effective date? 

 The Third District in Kenz v. Miami-Dade County, 
116 So . 3d 461 (Fla . 3d DCA 2013), held that section 
768 .0755, Florida Statutes (2010), which states that 
a person who slips and falls on a transitory foreign 
substance in a business establishment must prove that 
the business establishment had actual or constructive 
knowledge of the dangerous condition, is procedural and 
applies retroactively to a slip and fall that occurred prior to 
the effective date of the statute . Thus, section 768 .0710, 
Florida Statutes (2002), which was in effect when the 
actual incident occurred and did not require proof of 
actual or constructive notice of the dangerous condition, 
did not govern plaintiff’s claim . 

18. When are an employee’s personal injury claims  
 barred by the election of remedies doctrine and/ 
 or workers’ compensation immunity? 

 In Vallejos v. Lan Cargo S.A., 116 So . 3d 545 (Fla . 
3d DCA 2013), the Third District affirmed a summary 
judgment based on workers’ compensation immunity 
against a subcontractor’s injured employee and in 
favor of the defendants, a contractor and another 
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subcontractor . In so holding, the court reasoned that 
the plaintiff elected workers’ compensation as his 
remedy by filing several petitions for benefits, receiving 
payments and negotiating a washout, lump sum workers’ 
compensation settlement . Additionally, the court found 
that the evidence was insufficient to prove that the 
defendant contractor’s conduct rose to the level of an 
intentional tort or that the defendant subcontractor was 
grossly negligent .  

19. Must income tax returns be admitted to support  
 a claim for lost wages or loss of future earning  
 capacity? 

 The Third District in Maggolc, Inc. v. Roberson, 116 
So . 3d 556 (Fla . 3d DCA 2013), concluded that the trial 
court properly denied the defendant’s motions for directed 
verdict, remittitur, or new trial as to the jury’s awards for 
past lost earnings and future loss of earning capacity, 
notwithstanding the fact that those damages were not 
corroborated by income tax returns or other documents . 
The court indicated that no reported Florida decision 
requires that a claim for lost past earnings be support by 
documentary evidence or income tax returns . 
 
20. Under what circumstances is a car lessor not  
 required to check the lessee’s driver’s license? 
 
 In Rivers v. Hertz Corp., 121 So . 3d 1078 (Fla . 3d 
DCA 2013), the Third District found that the trial court 
properly granted the defendant lessor’s motion to dismiss 
the complaint because the lessor had no duty to perform 
a background check into the status of the lessee’s 
driver’s license . The lessee provided a facially valid 
driver’s license from another state; the plaintiff alleged 
the company should have checked to see whether the 
lessee’s driving privileges had been revoked in Florida 
(in fact, his Florida license had been suspended) . 
 
21. Does a private postage meter’s post-mark date  
 rebut the date of service pursuant to the court  
	 document’s	certificate	of	service? 

 The Third District in JPMorgan Chase Bank v. Bigley, 
120 So . 3d 1265 (Fla . 3d DCA 2013), stated that a private 
postage meter mark, which placed the postage and date 
stamp upon the envelope prior to its placement in the 
hands of the U .S . Postal Service for mailing, constituted 
competent substantial evidence eligible to rebut the 
prima facie proof created by the date contained in a 
certificate of service. Accordingly, on remand, the trial 
court was directed to determine whether a motion for 
reconsideration was timely served where the certificate of 
service indicated it was served on February 6, 2012 but 
the corresponding envelope had a private postage meter 
stamp dated February 7, 2012, one day beyond the 10-
day deadline for serving such a motion . 

22. Should the 21-day notice required by section  

 57.105 be accompanied by the proposed motion  
 for attorney’s fees? 

 In Global Xtreme, Inc. v. Advanced Aircraft Center, 
Inc.,122 So . 3d 487 (Fla . 3d DCA  2013), the district court 
held that the trial court erred in awarding plaintiff section 
57 .105 attorney’s fees where it failed to comply with the 
21-day notice provision. Specifically, the letter which 
plaintiff sent stated that it was providing the statutory 
21-day notice, but did not enclose or reference the actual 
motion for attorney’s fees pursuant to section 57 .105 .  

FOURTH DISTRICT DECISIONS  

23. When does a plaintiff’s failure to produce a diary  
 justify dismissal of the lawsuit for fraud on the  
 court? 
 
 The Fourth District in Herman v. Intracoastal 
Cardiology Center, 121 So . 3d 583 (Fla . 4th DCA 2013), 
concluded that the trial court did not abuse its discretion 
by dismissing the plaintiff’s medical malpractice case with 
prejudice based on fraud on the court . The plaintiff kept 
a diary chronicling the decedent’s medical condition but 
failed to disclose the diary to the defendants in response 
to requests for production of any notes or diaries 
maintained by him that pertained to the issues raised in 
the lawsuit . The notations in the diary, moreover, revealed 
repeated fabrications which contradicted plaintiff’s trial 
testimony in several key aspects .  

24. Is the cost of diagnostic testing recoverable  
 when no other damages are awarded? Is the  
 letter of protection between plaintiff and her  
 treating physician admissible? 
 
 In Pack v. Geico General Insurance Co., 119 So . 3d 
1284 (Fla . 4th DCA 2013), the Fourth District reversed 
the jury’s zero damages verdict, finding that the plaintiff 
was at least entitled to recover the cost of diagnostic 
testing where the jury had no reasonable basis to 
conclude that plaintiff suffered no injury as a result of the 
accident . However, the trial court did not err in allowing 
the defense to introduce a letter of protection between 
the plaintiff and her treating physician who testified as 
an expert witness on the severity of plaintiff’s neck injury 
because the letter of protection was relevant to show 
potential bias .  

FIFTH DISTRICT DECISIONS  
 
25. Must attorney’s fees be awarded pursuant to  
 section 44.103(6) when the conditions for an  
	 award	are	satisfied? 

 The Fifth District in Saltzman v. Hadlock, 112 So . 3d 
772 (Fla . 5th DCA 2013), determined that the trial court 
did not abuse its discretion in denying the defendant’s 
motion for an award of attorney’s fees pursuant to 
section 44 .103(6), Florida Statutes (2012) . Factually, 
the arbitrator in a court-ordered nonbinding arbitration 
found no negligence on the part of the defendant and the 
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jury returned a verdict in favor of the defendant after 
plaintiff requested a jury trial de novo . The district 
court stated that section 44 .103(6) simply provides 
that attorney’s fees incurred after the arbitration 
hearing may be assessed if the judgment upon a trial 
de novo is not more favorable than the arbitration 
decision, thereby vesting the trial court with discretion 
to award or deny fees . 
 
26. Does a golf cart qualify as a motor vehicle  
 which is covered under the not-owned-vehicle  
 provisions of an automobile insurance policy? 

 In Angelotta v. Security National Insurance, 117 
So . 3d 1214 (Fla . 5th DCA 2013), the Fifth District 
held that the golf cart which the insured was operating 
and had been modified to exceed the speed of 20 
miles per hour fell within the statutory definition of a 
“low speed vehicle .” The leased golf cart therefore 
qualified as a not-owned motor vehicle and was 
covered under the automobile insurance policy issued 
to the insured operator pursuant to Florida’s Financial 
Responsibility Law . Accordingly, the court concluded 
that the automobile insurer was required to provide 
liability coverage to the insured for any damages 
arising out of his use of the golf cart . 
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Punitive damages 
are infrequently 
awarded in 
premises liability 
cases, and only 
rarely upheld on 
appeal. The factors 
that appear to 
support claims for 
punitive damages 
are an intentional 
misrepresentation 
about a safety issue, 
or actual knowledge 
of a serious danger 
coupled with a 
failure to warn. This 
article summarizes 
information that 
may be helpful in 
advising clients 
on their potential 
exposure in specific 
cases.

PunItIve damages: When are they avaIlable In 
PremIses lIabIlIty laWsuIts?

By Carie L . Hall and Michael L . Forte

ABOUT 
THE AUTHORS...

CARIE L. HALL is an associate at the Tampa office of Rumberger, Kirk & Caldwell, P.A. She 
focuses her practice in the areas of casualty, product liability and commercial litigation. In her 
casualty practice, she defends clients against premises liability,  
auto negligence and other tort claims. She earned her law degree from 
Stetson University College of Law.

MICHAEL L. FORTE is a partner at the Tampa office of Rumberger, Kirk 
& Caldwell, P.A. He practices in the areas of retail and hospitality, law enforcement defense, 
products liability and construction. He graduated from Stetson University College of Law in 
2002. 

Your client is a business owner whose 
company is being sued in a premises 
liability case . She has heard news 
reports of large verdicts including punitive 
damages against companies and she 
comes to you for advice . She asks: “Will 
they be able to ask for punitive damages 
against my company?” What do you need 
to know in order to answer this question 
and advise your client on the potential 
exposure to her business in this case? 

To submit the issue of punitive 
damages to a jury, a plaintiff must prove 
by clear and convincing evidence that 
the defendant either acted with “gross 
negligence” or engaged in “intentional 
misconduct .”1 Florida statutes specifically 
define these terms. To establish a 
defendant was grossly negligent, a plaintiff 
must prove “the defendant’s conduct 
was so reckless or wanting in care that 
it constituted a conscious disregard or 
indifference to the life, safety, or rights of 
persons exposed to such conduct .”2 To 
prove intentional misconduct, a plaintiff 
must show that “the defendant had actual 
knowledge of the wrongfulness of the 
conduct and the high probability that injury 
or damage to the claimant would result 
and, despite that knowledge, intentionally 
pursued that course of conduct, resulting in 
injury or damage .”3 The Florida Supreme 
Court has described conduct sufficient to 
sustain an award of punitive damages as 
willful and wanton misconduct of the type 
that would sustain a conviction for criminal 
manslaughter .4

Below is a survey of premises liability 
cases involving punitive damages . The 
survey reveals three important points . 
First, punitive damages awards are 
exceedingly rare in premises liability cases 

and often overturned at the appellate 
level . Research has revealed only two 
such awards that have been upheld . 
Second, a defendant’s knowledge of 
a dangerous condition on its premises 
does not necessarily warrant a punitive 
damages award . And third, premises 
liability cases in which awards of punitive 
damages were affirmed involved either 
misrepresentation by the defendant or 
the defendant having actual knowledge 
of a specific and serious danger on 
its premises but failing to warn of that 
danger . 

Punitive Damages Recoverable

Intentional misrepresentation 
regarding past violent crime. In 
Southstar Equity, LLC v. Chau,5 a 
tenant was shot in the head three times 
in an apartment complex parking lot, 
and remarkably survived . She sued 
the complex for negligence, negligent 
misrepresentation and intentional 
misrepresentation . Evidence at trial 
established that before the tenant signed 
her lease, a leasing agent told her the 
complex “had not experienced any 
problems with crime for the past couple 
years .”6 In reality, the complex had been 
the site of several recent violent crimes . A 
former employee of the complex testified 
that, despite management being aware 
of the crime problem, leasing agents 
were instructed to tell prospective tenants 
“there’s no crime that we know of here .”7 
The jury awarded $10 million in punitive 
damages, but did not specify whether the 
award was based on gross negligence 
or intentional misconduct . The appellate 
court affirmed the award, noting the jury 
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may have found gross negligence, 
intentional misconduct or both . But it 
went on to note:  

The jury’s determination 
that punitive damages 
were warranted is most 
readily sustained on the 
basis of the jury’s finding 
that the defendants 
were guilty of intentional 
misrepresentation—a 
finding supported by the 
evidence that the defendants 
affirmatively misled the 
plaintiff concerning the level 
of criminal activity at the 
[apartment complex] .8 

The appellate court found the 
defendant provided no reasoning to 
support the idea why this conduct 
did not amount to intentional conduct 
warranting punitive damages . 

Continual failure to remedy a 
hidden, life-threatening danger. 
In Atlas Properties, Inc. v. Didich,9 a 
thirteen-year-old girl drowned when 
her arm became caught in the filter 
drainpipe of an apartment complex 
swimming pool . The evidence at trial 
showed: 

(1) it was a violation of law 
for the appellant to operate 
the subject pool without 
having a qualified operator in 
charge; (2) it was a violation 
of law for the appellant to 
operate the subject pool 
without a securely fixed 
cover over the main drain; 
(3) the appellant had been 
repeatedly warned of the 
dangers incident to the 
absence of a cover over the 
main drain; (4) the appellant 
chose to save money rather 
than correct the known 
dangerous condition; [and] 
(5) the appellant failed to 
warn its tenants, minors and 
adults, of the dangerous 
condition . 

The jury awarded $35,000 punitive 
damages, and the appellate court 
affirmed, citing to the five pieces of 
evidence set forth above . The court 
also noted the decedent was a minor, 
and that she suffered a “lingering and 

extremely horrible death .”10  

Punitive Damages Not Recoverable 

Small delay in repair of a 
dangerous but not life-threatening 
condition. In Tiger Point Golf and 
Country Club v. Hipple,11 a country 
club patron was injured when a 
deteriorated handrail was removed 
and dropped on his foot . Evidence 
showed the handrail had been in 
disrepair for at least several days 
and possibly several weeks before 
the accident . Employees and 
patrons previously had notified club 
management the railing needed 
immediate replacement . The 
jury awarded $85,000 in punitive 
damages, but the appellate court 
reversed that award . The appellate 
court ruled that the failure to perform 
an immediate repair did not warrant 
punitive damages, because this 
conduct “did not involve an ‘element of 
outrage similar to that usually found in 
crime .’”12

In Mobil Oil Corp. v. Patrick,13 a 
painter sustained unspecified injuries 
when gasoline was spilled on him 
at a tanker loading facility .14 The 
spill resulted from a malfunction in 
the loading mechanism of a nearby 
tanker, which was designed to shutoff 
automatically after a certain number 
of gallons were loaded . The facility 
was aware that this mechanism 
sometimes malfunctioned, and the 
manufacturer had recommended 
the facility take the pumps out of 
service to fix the problem. Instead, 
the facility adjusted the valves while 
negotiating with local mechanics to 
perform repairs . As many as 15 spills 
occurred before the subject accident, 
but none of the prior spills resulted in 
injuries . The jury awarded the painter 
$50,000 in punitive damages, but the 
appellate court reversed the award . 
It concluded that in the absence of 
prior injuries, the facility’s conduct, 
although negligent, did not rise to the 
level of willful and wanton conduct 
warranting punitive damages . It noted 
that ordinarily, no one stood near 
the truck during the loading process, 
and the painter standing beside 
the truck at the time of the incident 
appeared to be pure coincidence . The 
court concluded “[t]here is simply no 
evidence in the record from which the 
jury could conclude that [the facility’s] 
failure to warn or delay in repairing the 

valves would probably result in human 
injury .”15

Deficient	repair	of	a	dangerous	
condition. In Gerber Children’s 
Centers, Inc. v. Harris,16 the parents of 
a two-year-old child sued a daycare 
center after the child fell through a 
plate glass window . Vandals had 
repeatedly broken the window, and the 
daycare center replaced the original 
safety glass with ordinary-strength 
window glass . The bottom ledge of 
the window was approximately one 
foot off the floor. Several employees 
warned management of the danger 
presented by the window and the 
need for extra-strength glass, but 
the daycare center chose to rely on 
furniture barriers placed in front of 
the window . At the time of the child’s 
accident, someone had removed the 
barrier . The jury awarded $30,000 in 
punitive damages, but the appellate 
court reversed the award . The 
appellate court stated “[t]he operative 
question, then, is whether we would 
sustain a manslaughter conviction 
in the instant case against the 
management agents of [the daycare 
center] had [the child] died from the 
cuts received in his fall . The answer is 
no .”17 

Attempted — though ultimately 
deficient	—	security	measures. In 
Bradenton Mall Associates v. Hill,18 
a shopper sued a mall after she was 
assaulted by a third party assailant . 
The shopper claimed past crimes on 
the property should have put the mall 
on notice of the need for additional 
security . The trial court denied the 
defendant’s motion to strike the 
punitive damages claim . On certiorari 
review, the appellate court reversed 
that ruling . The appellate court 
observed that the shopper claimed 
the mall’s security was inadequate 
and failed to protect her, but did not 
claim the mall provided no security at 
all . Additionally, the court observed 
that although the shopper’s complaint 
alleged the security failure was 
willful, wanton and reckless, those 
allegations were conclusory . 

In Ten Associates v. Brunson,19 
a tenant was assaulted in a vacant 
apartment and sued the complex . 
More than 60 criminal incidents 
had occurred at the complex in the 
13 months before the assault . The 
complex employed three security 
guards, but none of them had security 
training . In addition, although the 
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complex attempted to discourage 
crime through renovating some of the 
apartments, it left the unrenovated 
apartments unlocked, thereby inviting 
additional criminal elements . The jury 
awarded an unspecified amount of 
punitive damages, but the appellate 
court reversed that award . The 
appellate court ruled: 

The evidence showed 
that [the complex] was 
negligent . However, 
there was no showing of 
any willful and wanton 
misconduct by [the 
complex] which would 
support the punitive 
damage award .  .  .  . 
Although [the complex’s] 
security efforts were 
insufficient, its actions do 
not rise to the level of willful 
and wanton misconduct 
which would support a 
criminal manslaughter 
conviction .20 

In Orlando Executive Park, Inc. 
v. P.D.R.,21 a guest sued a motel after 
she was assaulted in a hallway near 
her room . The motel was aware of 
approximately 30 criminal incidents 
on its premises during the six months 
before the subject assault, including 
some incidents in which guests were 
attacked . The motel sometimes 
employed a security guard . The guard 
was scheduled to work the night of 
the subject assault, but the evidence 
was unclear as to whether the guard 
was on duty at the time of the incident . 
The jury awarded $1 million in punitive 
damages, but the trial court granted 
the motel’s post-trial motion for 
directed verdict on punitive damages . 
The appellate court affirmed, stating 
simply that it found the defendant’s 
conduct was not “of such egregious 
nature to support a punitive damages 
award .”22 

In Eichenbaum v. Rossland 
Real Estate, Ltd.,23 a shopper was 
assaulted by a third party assailant 
and sued the mall . She alleged the 
mall knew of prior similar criminal 
incidents at the property occurring 
during the two years before the 
assault . The trial court dismissed 
the punitive damages claim and 
the appellate court affirmed, stating 
the shopper’s “allegation that the 
defendants had a ‘lack of concern’ for 

security does not allege conduct of 
such a nature as to support a claim for 
punitive damages .”24

Failure to evict dangerous 
tenant. In Lambert v. Doe,25 a 
resident sued an apartment complex 
after he was sexually assaulted by 
another tenant . Before the subject 
incident, the complex had received 
three complaints of assaults by the 
same offending tenant . The complex 
initiated an investigation of these 
complaints, but the investigation 
yielded no concrete information . After 
consulting with the complex’s attorney, 
the manager chose not to evict the 
accused tenant . The jury awarded 
$25,000 in punitive damages, but 
the appellate court reversed, stating 
simply that the conduct at issue 
amounted to mere negligence . 

Prior accidents, but none 
substantially similar. In Gulf Power 
Co. v. Kay,26 a vehicle passenger 
was injured when the car in which 
she was riding crashed into a power 
pole . She sued the power company 
responsible for maintaining the pole, 
and the jury awarded $4 .2 million 
in punitive damages . The appellate 
court reversed the award, ruling that 
the issue of punitives should never 
have been submitted to the jury . The 
appellate court noted that although 
the power company had knowledge 
of prior accidents that had occurred 
at this same power pole, the plaintiff 
did not prove the prior accidents were 
substantially similar to the subject 
accident . 

In St. Petersburg Sheraton Corp. 
v. Stuart,27 a restaurant patron was 
burned when her waiter, making 
cherries jubilee tableside, allowed the 
flame to get out of control. The waiter 
had prepared flaming dishes tableside 
without incident over 500 times in the 
previous 35 years before the accident . 
The patron sued the restaurant and 
the jury awarded $10,000 in punitive 
damages . The appellate court 
reversed the award because of the 
isolated nature of the accident . 

* * * 
The above survey confirms that 

even seriously egregious conduct 
likely will not warrant punitive 
damages in a premises liability case . 
For example, the daycare center in 
Harris was horribly inept in its failure 
to install a stronger window . Small 
children in general are known to fall 

often, and the daycare’s window in 
particular was known to break often . 
Because the window was so close to 
the floor, it was only a matter of time 
before a child fell into it . 

But Chau and Didich, the only two 
premises cases where punitives were 
affirmed, truly stand out from the rest. 
In Chau, the leasing agent deliberately 
gave the new tenant a false sense 
of security by hiding the existence of 
prior criminal activity . As a result of 
being misled, the tenant almost lost 
her life . And in Didich, the apartment 
manager should have been cognizant 
of the usual risks posed when children 
are around pools, even apart from the 
exceptional danger created by the 
lack of a main drain cover . Conduct 
less than this does not warrant the 
imposition of punitive damages . 

1 § 768 .72(2), Florida Statutes .
2 § 768 .72(2)(a), Florida Statutes .
3 § 768 .72(2)(b), Florida Statutes .
4 White Construction Co. v. Dupont, 455 So . 

2d 1026, 1028 (Fla . 1984) .
 Please note several of the cases cited in 

this article pre-date the current version of 
section 768 .72, Florida Statutes, which was 
enacted in 1999 .  These older cases are still 
instructive

5 Southstar Equity, LLC v. Lai Chau, 998 So . 
2d 625 (Fla . 2d DCA 2008) .

6 Id . at 627 . 
7 Id .
8 Id . at 633 .
9 Atlas Properties, Inc. v. Didich, 213 So . 2d 

278 (Fla . 3d DCA 1968) .
10 Id . at 279-80 .
11 Tiger Point Golf & Country Club v. Hipple, 

977 So . 2d 608 (Fla . 1st DCA 2007) .
12 Id . at 611 .
13 Mobil Oil Corp. v. Patrick, 442 So . 2d 242 

(Fla . 4th DCA 1984) .
14 Because the jury awarded the plaintiff 

painter only $1,000 in compensatory 
damages, one would be reasonable in 
assuming the painter was not a burn victim . 

15 Id. at 244 .
16 Gerber Children’s Centers, Inc. v. Harris, 484 

So . 2d 91 (Fla . 5th DCA 1986) .
17 Id. at 92 .
18 Bradenton Mall Assocs. v. Hill, 508 So . 2d 

538 (Fla . 2d DCA 1987) .
19 Ten Associates v. Brunson, 492 So . 2d 1149 

(Fla . 3d DCA 1986) .
20 Id. at 1152 .
21 Orlando Executive Park, Inc. v. P.D.R., 402 

So . 2d 442 (Fla . 5th DCA 1981) .
22 Id. at 451 .
23 Eichenbaum v. Rossland Real Estate, Ltd., 

502 So . 2d 1333 (Fla . 4th DCA 1987) .
24 Id. at 1335 .
25 Lambert v. Doe, 453 So . 2d 844 (Fla . 1st 

DCA 1984) .
26 Gulf Power Co. v. Kay, 493 So . 2d 1067 

(Fla . 1st DCA 1986) .
27 St. Petersburg Sheraton Corp. v. Stuart, 242 

So . 2d 185 (Fla . 2d DCA 1971) .
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amicus brief or a memorandum of law in your 
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Under the rule set out 
in the 1977 decision in 
Stuart v. Hertz, plaintiffs 
have been able to seek 
damages for medical 
negligence when that 
negligence aggravates 
the injury attributed to 
an original tortfeasor, 
as long as the injured 
party used reasonable 
care in selecting the 
medical professional. 
The following article 
summarizes the 
evolution of this rule 
and provides some 
guidance for handling 
the issue of medical 
negligence as an 
aggravating factor in 
an ordinary negligence 
case.

ABOUT 
THE AUTHORS...

Stuart v. Hertz: What have you done? 

By Curtright C . Truitt and Michael P . Versnik

CURTRIGHT C. TRUITT, principal of Curtright C. Truitt, P.A., is a 
board certified civil trial lawyer practicing exclusively in civil litigation 
for over thirty years.

MICHAEL P. VERSNIK, associate attorney at Curtright C. Truitt, 
P.A., practices exclusively in civil litigation, with an emphasis in  
construction law.

Most defense attorneys have, at one 
point or another, dealt with the confusion 
and frustration created by the applica-
tion of the Florida Supreme Court’s 
1977 holding in Stuart v. Hertz,1 allowing 
damages for medical negligence to be 
charged to the original tortfeasor when 
medical negligence aggravates an injury . 
This case, decided over three decades 
ago, rears its ugly head all too often, as 
almost every trial includes a discussion 
of the case (or those cases which have 
cited and applied Stuart v. Hertz) in some 
fashion . Cases following Stuart v. Hertz 
have used the Supreme Court’s decision 
not only to effectively lessen the plaintiff’s 
burden of proof, but also to place doubt 
upon whether the plaintiff has a burden 
of proving medical treatment (i.e ., rea-
sonableness and necessity) at all . All too 
often the defense attorney is faced with 
a request for a Stuart v. Hertz instruction 
and/or a Stuart v. Hertz/Dungan v. Ford2 
motion in limine . In light of the extreme 
controversy and uncertainty over what 
Stuart v. Hertz and its progeny actually 
mean to the trial of an ordinary negli-
gence case involving alleged personal 
injuries, this article is an attempt to guide 
the prudent defense attorney in handling 
the issues involved . 
 
The Foundation of Stuart v. Hertz

  In Stuart v. Hertz, the plaintiff un-
derwent surgery after a motor vehicle 
accident, and the tortfeasor-defendant 
alleged the surgery had been negligently 
performed by a third-party physician . 
Thus, the tortfeasor-defendant filed a 
third-party claim against the offending 
physician who negligently performed the 
plaintiff’s surgery . Verbatim, the Florida 

Supreme Court couched the narrow is-
sue presented as follows:

 
[T]he issue before us is simply 
whether or not an active 
tortfeasor in an automobile ac-
cident may bring a third party 
action for indemnity, against a 
physician for damages directly 
attributable to malpractice 
which aggravated the plain-
tiff’s injuries .3

  In refusing to allow the third party 
claim to stand, the Florida Supreme 
Court relied directly on its own earlier 
decision in J. Ray Arnold Lumber Corp. 
of Olustee v. Richardson,4 ruling: 

“Where one who has suffered 
personal injuries by reason 
of negligence of another 
exercises reasonable care 
in securing the services of 
a competent physician or 
surgeon, and in following his 
advice and instructions, and 
his injuries are thereafter ag-
gravated or increased by the 
negligence, mistake or lack 
of skill of such physician or 
surgeon, the law regards the 
negligence of the wrongdoer 
in causing the original injury 
as the proximate cause of 
damage flowing from the sub-
sequent negligent or unskill-
ful treatment [of the original 
injury] and holds him liable 
[for the subsequent negligent 
or unskillful treatment of the 
original injury] .”5
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However, the Stuart court omitted the 
subsequent paragraph in Richard-
son, which reads: 

But we know of no case 
which holds that special 
damages of this kind can 
be recovered without 
special allegations con-
cerning same, laid in the 
declaration . And, indeed, 
the fairest requirements of 
good pleading would sug-
gest that a claim of this 
kind ought to be founded 
on something more than a 
general claim for dam-
ages which carries no 
notice to defendant that 
he is to be held answer-
able for the aggravation 
of an injury wholly brought 
about by the incompetent 
actions of a third party 
over whose conduct he 
has had no control .6

Thus, the original rule of Rich-
ardson was that the alleged aggrava-
tion of a plaintiff’s injuries or dam-
ages due to a third-party physician’s 
subsequent negligent treatment is a 
type of special damage which must 
be plead with specificity, and upon 
such “good pleading” the tortfeasor-
defendant cannot seek to hold the 
third-party physician to answer for 
the plaintiff’s aggravation of loss or 
damage . 

The Stuart court’s omission of 
the Richardson court’s all-important 
“special damages must be plead 
with specificity” rule is understand-
able for one reason: Stuart was a 
“pleadings case,” in which the issue 
was whether the torfeasor-defendant 
could state a claim for indemnity 
against the third-party physician . In 
sum, the “good pleadings” require-
ment pronounced by the Richardson 
court was not at issue in Stuart v. 
Hertz, as, presumably, the third-party 
complaint for indemnity specifically 
plead that the plaintiff’s injuries and 
damages were in fact caused by the 
third-party physician’s negligence . 
This is the the foundation upon which 
Stuart v. Hertz was built and from 
which the proverbial snowball began 
to roll freely, gaining momentum on 
its way down the hill . 

Notwithstanding the “good plead-

ing” rule espoused by the Richardson 
court being pushed aside, for most 
of its life Stuart v. Hertz stood for the 
proposition that: (1) if the accident 
caused injury; and (2) surgery was 
performed for that injury; and (3) the 
surgery performed was performed 
negligently; and (4) the plaintiff was 
further injured by the surgery; then 
(5) the 
defense 
could not 
attempt to 
argue that 
the offend-
ing physi-
cian was to 
answer for 
the aggra-
vation of 
the plain-
tiff’s injury . 

In the authors’ experience, the 
true Stuart v. Hertz issue seldom 
arises . However, as discussed below, 
the doctrine has been expanded so 
as to erode both fundamental tort 
principles and the foundation upon 
which it was built . 

Reasonable and Necessary  
Medical Treatment as an Aspect  
of Damages

  The following black letter law 
is set out in Florida Standard Jury 
Instruction (Civil) 501 .2(b): 

Medical expenses: 

Care and treatment of 
claimant:  

The reasonable [value] 
[or] [expense] of [hospi-
talization and] medical 
[and nursing] care and 
treatment necessarily or 
reasonably obtained by 
(claimant) in the past [or 
to be so obtained in the 
future] . 

According to many plaintiffs’ 
attorneys, the defense should not 
be allowed to challenge any of the 
treatment the plaintiff received as 
being unnecessary or unreasonable, 
as to do so is an argument equat-
ing to medical malpractice .7 Most 
commonly this argument is advanced 
with surgery .

•	 The plaintiff has the 
burden of proving that the 
“damages” claimed in a 
personal injury lawsuit8 
are reasonable and 
necessary.9 

The current trend is that Stuart v. 
Hertz and its progeny have created 

“strict liability” for 
medical treatment . 
This is commonly 
advanced by way 
of motion in limine, 
generally one item 
on a long list of 
“don’t do this” at 
trial .10 Plaintiffs 
typically argue 
in support of this 
“strict liability for 

medical treatment” by citation to 
Dungan v. Ford,11 an offspring of 
Stuart v. Hertz, which ruled that the 
reasonableness and necessity of 
the subsequent medical treatment 
should be viewed “from the perspec-
tive of the injured party[ .]”12 As a 
result, relevant defense evidence 
challenging the reasonableness or 
necessity of subsequent medical 
treatment is often excluded . For ob-
vious reasons, the prudent defense 
attorney must strenuously oppose 
this argument when it is forwarded 
in an attempt to lessen the plaintiff’s 
burden of proof .

It is fundamental that a person 
seeking damages due to the alleged 
negligence of the defendant has the 
burden of proving liability, causa-
tion,13 and damages .14 To quote the 
Florida Supreme Court in its 1958 
opinion in Chomont v. Ward,15  

The party seeking 
recovery must prove 
the extent of his inju-
ries and that they were 
proximately caused by 
the negligence of his 
adversary . Two things 
combine to create the 
right of action . One is 
proof of negligence . The 
other is proof of injury 
and damage proximately 
caused by the negli-
gence proved .16 

  When negligence is proved, the 
defendant is liable for the plaintiff’s 

Plaintiffs often use Stuart v. 
Hertz to argue for a type of 
“strict liability for medical 
treatment.”
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“reasonable and necessary” medical 
bills .17 These are the fundamental 
principles upon which Florida’s negli-
gence jurisprudence has been built .

In Washewich v. LeFave,18 the 
Fourth District was confronted with 
the issue of apportionment of damag-
es where the named defendant negli-
gently caused the second of two mo-
tor vehicle accidents by running over 
the plaintiff as she sat in the roadway 
after being ejected from her vehicle 
following a previous accident . Ulti-
mately, the court held that it was for 
the jury to apportion the damages as 
between the two accidents and, if the 
jury found it impossible to do so, the 
named defendant could be charged 
with the entirety of the plaintiff’s dam-
ages from both accidents .19 However, 
the court emphatically stated, “[t]he 
burden is on the plaintiff to prove to 
the extent reasonably possible what 
injuries were proximately caused by 
each of the two accidents .”20 Thus, 
while ultimately it was up to the jury 
to apportion the damages (i.e ., to 
decide a question of fact in its role as 
fact-finder), the plaintiff still carried 
the burden of proof, to the extent 
reasonably possible, to present evi-
dence of the damages caused by the 
first and the second accidents. Upon 
satisfaction of this burden, then, and 
only in the event that it was “impos-
sible” for the jury to make an ap-
portionment, was the jury permitted 
to charge the second driver with the 
damages attributable to both the first 
and the second accidents . 

Recently, the Fourth District simi-
larly set forth the law as follows: “It’s 
the plaintiff’s burden to prove that the 
damages are related to the injury  .  . 
 . He is the one that makes the claim 
against the defendant and he is the 
one that must prove his allegations 
or fail in his attempt to recover .” 21

While expert testimony is not 
a prerequisite for the admissibility 
of the plaintiff’s medical bills into 
evidence, the burden nonetheless is 
on the plaintiff to prove the reason-
ableness and necessity of the bills 
through his testimony which, when 
combined with the medical bills in-
troduced, creates a jury question as 
to collectible damages .22 Florida law 
requires “more than just evidence of 
the amount of the bill” to establish 
reasonableness and necessity .23 For 
example, in Schmidt v. Tracey,24 the 

Second District upheld a jury ver-
dict for $508 in medical expenses 
where the plaintiff submitted total 
medical bills in the amount of $706, 
finding the jury verdict was reason-
able considering testimony that the 
plaintiff received 78 further chiroprac-
tic treatments after the chiropractor 
had already placed her at maximum 
medical improvement, and that the 
plaintiff’s orthopedist treated and 
billed the plaintiff for treatment of pre-
existing conditions, unrelated to the 
accident .

In Albertson’s, Inc. v. Brady,25 
the Second District held that the 
plaintiff, without the aid of expert 
medical testimony, failed to lay the 
proper predicate to admit her medical 
bills into evidence where she did not 
associate each medical bill with the 
injuries she sustained in the subject 
accident . Thus, the Second District 
ordered the cause be remanded for 
retrial, where “the judge must require 
proof as to the reasonableness and 
necessity of any medical bills offered 
into evidence .”26 

A line of cases where the courts 
have in fact lessened the plain-
tiff’s burden of proof with regard to 
certain elements of negligence will 
be instructive, and further supports 
the position that the plaintiff has the 
burden of proving liability, causa-
tion, and damages in all but a few 
specially defined negligence actions. 
In the seminal case of McNulty v. 
Cusack,27 the rebuttable presumption 
of negligence in rear-end motor ve-
hicle accidents was born . Through its 
subsequent application, the neces-
sity of the rule has been described as 
follows: 

The rebuttable presump-
tion of negligence that 
attaches to the rear 
driver in a rear-end col-
lision in Florida arises 
out of necessity in cases 
where the lead driver 
sues the rear driver . The 
device bears only upon 
the causal negligence of 
the rear driver:

The usefulness of the 
rule is obvious . A plaintiff 
ordinarily bears the bur-
den of proof of all four 
elements of negligence-

duty of care, breach of 
that duty, causation and 
damages. Yet, obtaining 
proof of two of those ele-
ments, breach and cau-
sation, is difficult when 
a plaintiff driver who has 
been rear-ended knows 
that the defendant driver 
rear-ended him but 
usually does not know 
why .28

Thus, this judicially created 
aberration of the “ordinary” liability, 
causation, damages burden placed 
upon the plaintiff has strict applica-
tion to the situation announced by 
the rule: rear-end motor vehicle ac-
cidents . And this aberration has strict 
application to rear-end motor vehicle 
accidents to absolve the plaintiff of 
the necessity of proof of the ele-
ments of breach and causation . Even 
here, however, the plaintiff still must 
prove his damages (i.e ., necessary 
and reasonable medical treatment) . 

Some plaintiffs’ attorneys argue 
that the Stuart v. Hertz/Dungan v. 
Ford rule has the same “burden less-
ening” impact with regard to medical 
treatment that the presumption of 
liability has in a rear-end collision . 
Nevertheless the courts, while not al-
ways applying the Stuart v. Hertz rule 
consistently, have not expressly held 
as much . The plaintiff’s burden of 
proof in ordinary negligence cases, 
even in rear-end collision cases, still 
includes the burden of proving the 
reasonableness and necessity of 
medical treatment as an aspect of 
the plaintiff’s damages . 

Some plaintiffs further argue that 
their medical expenses are damages 
composed of two separate and dis-
tinguishable elements: medical bills 
and medical treatment . The former, 
semi-challengeable by the defense, 
as in Schmidt v. Tracey; the latter, 
as in Dungan v. Ford, unchallenge-
able, the proverbial poison pill the 
defendant is made to swallow simply 
because the plaintiff confesses, “Yes, 
from my perspective, my treatment 
with the witchdoctor was reasonable 
and necessary!” This simply is not 
the law .
  While the plaintiff clearly must 
be made to carry the entire burden 
of establishing the reasonableness 
and necessity of medical treatment 
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in all negligence cases, the ques-
tion then becomes what, if anything, 
is the defense permitted to do to 
advance its position that the plain-
tiff’s medical treatment was not, per 
se, reasonable and/or necessary . In 
Goble v. Frohman,29 the defendant, 
on cross-appeal, argued that the trial 
court erred in refusing to admit into 
evidence the amount of contractual 
set-offs included in the plaintiff’s 
medical bills which were submitted to 
the jury for determination of the rea-
sonableness of the medical charges 
incurred by the plaintiff . In holding 
that the evidentiary prong of the 
collateral source rule precluded the 
set-offs from being admitted into evi-
dence,30 the Second District stated, 
“[t]o challenge the reasonableness 
or necessity of the medical bills, [the 
defendant] could have introduced 
evidence on the value of or the need 
for the medical treatment .”31 Thus, 
pursuant to Goble v. Frohman, an 
attack on the reasonableness and 
necessity of medical treatment by the 
defense is not only proper, but in fact 
is the preferred method by which the 
defense should challenge damages 
for medical treatment in cases where 
collateral source rule application 
precludes introduction of contractual 
set-offs . 
  In Pascual v. Dozier,32 the Third 
District held that exclusion of the 
defendant’s IME doctors as wit-
nesses at trial was reversible error, 
where the defense sought to present 
the theory that the plaintiff’s medical 
bills were not reasonable and neces-
sary . “In this case, the IME doctors’ 
testimony was crucial to the main 
issue of whether plaintiff suffered any 
injury in this accident and whether 
her treatment was reasonable and 
necessary .”33 Likewise, the Third 
District in Chin 
v. Caiaffa34 held 
that it was an 
abuse of the trial 
court’s discre-
tion to limit the 
defense’s IME 
doctor’s testimo-
ny and preclude 
him from testify-
ing that the first 
of plaintiff’s two 
knee surgeries was the only “medi-
cally necessary surgery[ .]”35

  In State Farm v. Bowling,36 the 

plaintiff attempted to meet his burden 
of proving reasonable and necessary 
medical expenses by introducing a 
typed summary page of his medi-
cal bills along with the plaintiff’s own 
testimony that the charges as listed 
on the summary page were reason-
able . To refute this evidence, the 
defendant sought to introduce the 
testimony of a medical billing and 
coding expert . The trial court, how-
ever, excluded the testimony of the 
proposed expert . The Second District 
found this exclusion to be an abuse 
of the trial court’s discretion, stating, 

As part of its defense that 
[the plaintiff] fabricated or 
exaggerated his injuries, 
[the defendant] argued 
that [the plaintiff’s] medi-
cal providers fabricated or 
exaggerated the medi-
cal care necessary for 
his alleged injuries . [The 
defense expert’s] testi-
mony that the bills did not 
correlate to the treatment 
in the medical records 
was relevant to prove this 
defense .37 

In sum, despite arguments to 
the contrary, the plaintiff’s burden of 
proof as to establishing the reason-
ableness and necessity of claimed 
damages is alive and well . 

•	 Stuart v. Hertz should be 
applied in a jury instruction, 
not used as a rule of 
evidence

In Dungan v. Ford, which held 
that reasonably necessary medical 
treatment should be viewed from the 
injured party’s perspective, the court 

reversed a 
zero verdict 
finding no 
causation, 
and held that 
the defense 
should not 
have been 
permitted 
to introduce 
evidence that 
the plaintiff’s 

surgery was not only inappropriate 
but further caused additional injury 
to the plaintiff .38 Further, the court 

held a special jury instruction should 
have been given .39 That case was 
based on a situation where defense 
counsel, in their zeal to attack the 
credibility of the treating physician, 
argued that the physician’s treatment 
caused additional injury to the plain-
tiff .40 The First District explained that 
this approach impermissibly allowed 
a malpractice claim to be tried within 
the original tort claim .41 

  While one can easily understand 
that a clear malpractice attack by the 
defense, absent disputing causa-
tion for the original injury, is in fact 
improper, Dungan v. Ford extends 
Stuart v. Hertz and impermissibly 
attempts to alter the plaintiff’s burden 
of proof: 

Because cases indicate 
that ‘reasonableness or 
necessity’ can be estab-
lished by lay testimony, it 
must involve a question 
of necessity from the 
perspective of the injured 
party, rather than the 
perspective of a medical 
expert .42 

This is simply strict liability, and it is 
turning principles of tort law on their 
head . 

  In Pedro v. Baber,43 the defense 
claimed the subsequent surgery 
by the physician was unnecessary, 
albeit in a more subdued manner 
than previously advanced in many 
other cases .44 However, the Second 
District held that by attacking the 
“credibility and professionalism” 
of the physician, the defense 
“opened the door to questions about 
necessity[,]”45 and that a Stuart v. 
Hertz instruction was warranted . In 
a bizarre twist, the plaintiff actually 
argued during closing that his own 
doctor’s surgery was unnecessary 
(i.e ., it was medical malpractice) .46 
The Second District held that giving 
the Stuart v. Hertz aggravation 
instruction, in effect instructing 
the jury that the defendants were 
responsible for the harm caused by 
medical malpractice, was within the 
trial court’s discretion .47 The court 
passed on the other issues . 
  In Tucker v. Korpita,48 the Fourth 
District, in dicta and after citing to 
Stuart v. Hertz, attempted to draw a 

Despite arguments to the  
contrary, the plaintiff’s burden of 
proof as to establishing the reason-
ableness and necessity of claimed 
damages is alive and well.
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line in the sand as to what triggers 
the special instruction being given 
in cases where a defense expert 
opines that the plaintiff’s surgery was 
unnecessary:

The specific testimony in 
this case went beyond 
merely questioning the 
medical advisability of 
the treatment advocated 
by [the plaintiff’s] ex-
perts, or questioning the 
wisdom of the diagnosis, 
prognosis, or causal 
relationship between 
the purported injuries 
and the alleged incident . 
Rather, [the defendant’s] 
experts concluded that 
the treatment utilized by 
[the plaintiff’s] experts 
“would make things 
worse or could make 
things worse clinically .” 
The former scenario may 
not generally require 
an intervening cause 
instruction, while the 
latter situation, like in the 
case at bar, should result 
in the instruction being 
given as requested .49

So long as the line is being 
drawn, and therefore triggering a 
special instruction, only where the 
defense expert unequivocally opines 
that the plaintiff was subsequently in-
jured (i.e ., “made clinically worse”) by 
the treatment provided by the offend-
ing physician, the special instruction 
is not objectionable . This is a medical 
malpractice attack by the tortfeasor-
defendant, and historically this was 
the limited proposition for which 
Stuart v. Hertz stood . Prospectively, 
and in direct contradiction to the 
arguments forwarded by the plaintiffs’ 
bar, this must be the only proposition 
upon which Stuart v. Hertz continues 
to stand in order to trigger a special 
instruction .

•	 So, what is the instruction?

  In the event the “line,” as jagged 
as it most certainly is, is crossed as 
to “unnecessary” medical treatment, 
what is the jury to be told? A pro-
posed instruction exists, which had 
its genesis in a special concurrence 

by Judge Farmer in Nason v. Shaf-
ranski .50 He criticized the instruction 
proposed by the plaintiff as being 
“hopelessly muddled”51 and cited to 
Stuart v. Hertz for its original pur-
pose, that being where the subse-
quent medical treatment injures the 
plaintiff .52 He proposed the following 
instruction: 

The next issue for your 
consideration is the 
claim that (defendant) 
is liable for the negli-
gence of (doctor) (hos-
pital) (nurse) in treating 
(claimant) for injuries he 
claims to have suffered 
in (event) . A person re-
sponsible for negligently 
injuring another may also 
be further liable for the 
ensuing negligence of 
any health care provider 
treating the injured party 
if:

1 . injuries caused 
by the negligence of 
(defendant) reasonably 
required medical care 
or treatment by a health 
care provider;

2 . a health care provider 
gave (claimant) medical 
care or treatment for in-
juries caused by (defen-
dant) in (event); and

3 . (Claimant) did not 
unreasonably fail to 
comply with that health 
care provider’s medi-
cal advice and instruc-
tions .53

  Prompted by Judge Farmer’s 
concurrence, the Florida Jury Instruc-
tion (Civil) Committee has proposed 
the following instruction, Florida 
Standard Jury Instruction (Civil) 
501 .5c, which reads: 

c . Subsequent injuries 
caused by medical 
treatment:

If you find that (defen-
dants) caused (loss), 
(injury), (or) (damage) 
to (claimant), then 

(defendant(s)) (is) (are) 
also responsible for any 
additional (loss), (injury) 
(or) (damage) caused by 
medical care or treat-
ment reasonably ob-
tained by (claimant) . 
 
NOTE ON USE FOR 
501 .5c

This instruction is in-
tended for use in cases 
involving additional injury 
caused by subsequent 
medical treatment . See, 
e.g ., Stuart v. Hertz 
Corp., 351 So . 2d 703 
(Fla . 1977); Pedro v. Ba-
ber, 83 So . 3d 912 (Fla . 
2d DCA 2012); Tucker v. 
Korpita, 77 So . 3d 716, 
720 (Fla . 4th DCA 2011); 
Nason v. Shafranski, 33 
So . 3d 117 (Fla . 4th DCA 
2010); Dugan v. Ford, 
632 So . 2d 159 (Fla . 1st 
DCA 1994) .

To date, this instruction has not 
yet been approved by the Florida 
Supreme Court . However, some trial 
courts are using it .54

  This proposed jury instruction 
is arguably inadequate in two sub-
stantial regards, both of which were 
addressed with the Committee prior 
to its submission of the proposed 
instruction and which are included in 
the Committee’s Report .55 First, the 
proposed instruction is lacking the 
specific scope for which the Stuart 
v. Hertz rule historically, although 
inconsistently, has applied, and the 
scope in which the jury must be 
instructed to presently apply the 
instruction as proposed by the Com-
mittee . A potential solution would be 
simply to add the following clause: 
“for treatment of injuries resulting 
from (the event) .” This would instruct 
the jury that the treatment resulting in 
the aggravation of the plaintiff’s injury 
must have been sought in connec-
tion with (i.e ., caused by) the alleged 
tortious conduct for which the plaintiff 
seeks redress from the defendant . 
Without the additional clause, in the 
right factual scenario, the lack of a 
causal link between the subsequent 
medical negligence and the negligent 
act as alleged leaves the jury in the 
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precarious position of potentially 
have to decide if it should award 
damages to the plaintiff, and against 
the defendant, for negligent medical 
treatment the plaintiff received after 
the subject accident but for a wholly 
unrelated medical condition . 
  Second, the proposed instruc-
tion does nothing to address the con-
cept of necessity of the subsequently 
sought medical treatment, which 
works in concert with the position 
taken by some plaintiffs’ counsel that 
the burden of proof as to reasonable-
ness and necessity of medical treat-
ment need not be entertained by the 
jury (i.e ., they are viewed from the 
plaintiff’s perspective) .  

Apples, Oranges and Bananas 

  So, does Stuart v. Hertz set 
a standard for evidence? For the 
burden of proof? For a jury instruc-
tion? All of the above? Or does it just 
depend?
  If the plaintiff has a lesser 
burden (or no burden whatsoever) 
in proving that medical treatment is 
both reasonable and necessary, in-
deed negligence has been replaced 
with strict liability . If this really is the 
standard set by Stuart v. Hertz, it 
must be receded from . 

If, as the focus and actual hold-
ings of some cases suggest, Stuart v. 
Hertz sets the standard for a special 
instruction, exactly when the “line” 
triggering the instruction has some-
how been crossed must be clarified. 
As we try cases presently, either 
party can argue malpractice per 
Pedro v. Baber and trigger a special 
instruction under the guise of Stuart 
v. Hertz . The Committee’s proposed 
special instruction requires there to 
be evidence of subsequent injury 
due to the offending physician’s 
treatment, in line with the views 
expressed herein . But, does the 
claimed abolishment of the burden of 
proof of reasonable and necessary 
medical treatment (i.e ., determined 
from the perspective of the plaintiff) 
require an instruction advancing the 
defense theory that the surgery was 
unnecessary? Without more (i.e ., 
subsequent injury) it should not; but, 
as we have seen, this is unclear . 

Making it Clearer, Maybe 

 This tangled web is illustrated 
best by the following hypothetical: 
Multiple physicians testify at trial that 
the plaintiff, who was bumped by the 
defendant while sitting idly still in his 
vehicle in a parking lot, had at most a 
non-permanent soft tissue injury that 
necessitated minimal, conservative 
treatment . However, the plaintiff had 
neck and back surgery years after 
the accident and the surgeon who 
performed the surgery maintained 
that the surgeries were necessary, 
as a result of the accident . Can the 
defense also introduce evidence that 
the surgeries were unnecessary? If 
so, is the plaintiff entitled to a Stuart 
v. Hertz instruction, and, if so, what is 
the instruction? The answers to each 
of these questions should be clear; 
yet, in practice, the answers seem to 
fall on both sides of the line .
 Let us change the facts to make 
this hypothetical more bizarre . The 
plaintiff, a hulking ex-football player 
standing in an elevator, is jostled by 
the defendant entering the elevator 
and is referred by his attorney to a 
surgeon, who operates for what he 
says to be an acutely ruptured disc 
from the “jostle .” Is the defendant’s 
compulsory medical exam physi-
cian permitted to opine that there 
was at worst a pre-existing bulg-
ing disc likely suffered during the 
plaintiff’s football playing days for 
which no surgery was or ever would 
have been necessary? If so, does 
the plaintiff get a Stuart v. Hertz 
instruction? In essence, the plaintiff’s 
bar would have us believe that the 
elevator “jostle” is not defensible on 
grounds of reasonable and neces-
sary medical treatment, and only on 
the issue of causation .  

Conclusion 

 When faced with a Stuart v. 
Hertz issue, the prudent practitioner 
is advised to argue that the plain-
tiff has the burden of proof on all 
elements of negligence, including 
damages . The authors are aware 
of no Florida Supreme Court deci-
sions to the contrary . The courts 
that have expanded Stuart v. Hertz 
to water down, or altogether abol-
ish, the plaintiff’s burden of proof of 
reasonable and necessary medical 

treatment are legislating a new tort 
system . We, as prudent defense 
attorneys, must do our part to stop 
the proverbial snowball from freely 
continuing to roll down the hill .

Defense counsel are encouraged 
to utilize the court decisions and jury 
instructions cited herein with respect 
to the fundamental elements of negli-
gence and the long-standing concept 
of placing the burden of proof on the 
party forwarding the claim .

What is not recommended is ar-
guing and introducing evidence that 
unnecessarily attacks the surgeon 
by claiming he or she aggravated or 
caused new injury . This creates prob-
lems, and your attack in this regard 
will earn you a special instruction or, 
at worst, a new trial .

While each case is different, if 
the facts support a causation argu-
ment, arguing causation always 
enhances the defense’s position . The 
defense must not be forced to agree 
that the plaintiff’s alleged damages 
as a result of his subsequent medi-
cal treatment are reasonable and 
necessary simply because he or she 
so proclaims . 

1 Please note several of the cases cited in 
this article pre-date the current version of 
section 768 .72, Florida Statutes, which was 
enacted in 1999 .  These older cases are 
still instructive  . 
Stuart v. Hertz, 351 So . 2d 703 (Fla . 1977) . 

2 Dungan v. Ford, 632 So . 2d 159 (Fla . 1st 
DCA 1994) .

3 Stuart, 351 So . 2d at 704 (emphasis 
added) .

4 J. Ray Arnold Lumber Corp. of Olustee v. 
Richardson,141 So . 133 (Fla . 1932) .

5 Stuart, 351 So . 2d at 707 .
6 Richardson, 141 So . at 135 (emphasis 

added) .
7 See, e.g., Pedro v. Baber, 83 So . 3d 912, 

916 (Fla . 2d DCA 2012) and Nason v. Shaf-
ranski, 33 So . 3d 117, 121 (Fla . 4th DCA 
2010) (citing Edwards v. Simon, 961 So . 2d 
973, 975 (Fla . 4th DCA 2007), and stating 
“unnecessary surgery may constitute medi-
cal malpractice where it deviates from the 
standard or care .”) .

8 See State Farm Mut. Auto. Ins. Co. v. Bowl-
ing, 81 So . 3d 538, 540 (Fla . 2d DCA 2012) .

9 See, e.g., Shaw v. Puleo, 159 So . 2d 641 
(Fla . 1964), overruled in part by Griffis v. 
Hill, 230 So . 2d 143 (Fla . 1970); Bowling, 
81 So . 3d at 540; USAA Cas. Ins. Co. v. 
Shelton, 932 So . 2d 605 (Fla . 2d DCA 
2006); Albertson’s, Inc. v. Brady, 475 So . 
2d 986 (Fla . 2d DCA 1985); and Garrett v. 
Morris Kirschman & Co., Inc ., 336 So . 2d 
566, 571 (Fla . 1976) .

10 Beyond the scope of this article is the strict 
liability courts are imposing in auto cases 
for “at least nominal” medical expenses, 
even where there is no causation found . 
See, e.g., Pack v. Geico, 119 So . 3d 1284 



(Fla . 4th DCA 2013); Martin v. Brubaker, 87 
So . 3d 797 (Fla . 2d DCA 2012); Blanford v. 
Polk County, 410 So . 2d 667 (Fla . 2d DCA 
1982); Sparks-Book v. Sports Authority, 
Inc ., 699 So . 2d 767 (Fla . 3d DCA 1997) . 
But cf . Hernandez v. Gonzalez, 2013 WL 
5807814 (Fla . 4th DCA 2013); Weygant v. 
Fort Myers Lincoln Mercury, Inc., 640 So . 
2d 1092 (Fla . 1994); Easkold v. Rhodes, 
614 So . 2d 495 (Fla . 1993) .

11 632 So . 2d 159 (Fla . 1st DCA 1994) .
12 Id. at 163 (emphasis added) .
13 See Time Ins. Co., Inc. v. Burger, 712 So . 

2d 389, 392 (Fla . 1998) (quoting William 
L . Prosser, The Law of Torts § 41 (4th ed . 
1971) (stating, “On the issue of the fact 
of causation, as on other issues essen-
tial to his cause of action for negligence, 
the plaintiff, in general, has the burden of 
proof .”)

14 See Washewich v. LeFave, 248 So .2d 670, 
672 (Fla . 4th DCA 1971) (stating “It is a fun-
damental principle applicable to the law of 
negligence that where one seeks to recover 
damages by reason of the negligence of 
another, the former must not only prove the 
extent of his injuries, but also that they were 
proximately caused by the negligence of 
the latter .”)

15 Chomont v. Ward, 103 So . 2d 635, 638 
(Fla . 1958) .

16 Id. at 638 (emphasis added) .
17 E.g., Berrios v. Deuk Spine, 76 So . 3d 967, 

970 (Fla . 5th DCA 2011) .
18 248 So . 2d 670, 671 (Fla . 4th DCA 1971) .
19 Id . at 672-73 .

20 Id . at 672 .
21 Poland v. Zaccheo, 82 So . 3d 133, 135 n .4 

(Fla . 4th DCA 2012) .
22 See e.g., Brady, 475 So . 2d at 988; Irwin v. 

Blake, 589 So . 2d 973 (Fla . 4th DCA 1991); 
East West Karate Assoc., Inc. v. Riquelme, 
638 So . 2d 604 (Fla . 4th DCA 1994); and 
Garrett, 336 So . 2d at 571 .

23 Riquelme, 639 So . 2d at 605 .
24 Schmidt v. Tracey, 150 So . 2d 275, 275 

(Fla . 2d DCA 1963) .
25 Brady, 475 So . 2d at 988 .
26 Id . at 989 .
27 McNulty v. Cusack, 104 So . 2d 785 (Fla . 2d 

DCA 1958) .
28 Eppler v. Tarmac America, Inc ., 752 So . 2d 

592, 594 (Fla . 2000) and Clampitt v. D.J. 
Spencer Sales, 786 So . 2d 570, 572-73 
(Fla . 2001) (emphasis added); see also 
Charron v. Birge, 37 So . 3d 292, 296 (Fla . 
5th DCA 2010) .

29 848 So . 2d 406 (Fla . 2d DCA 2003) .
30 Id . at 410 (ruling “The collateral source rule 

functions as both a rule of damages and 
a rule of evidence  .  .  .[and] prohibits the 
admission of evidence regarding collateral 
sources in the liability trial because it mis-
leads the jury on the issue of liability .”)

31 Id . (emphasis added) .
32 771 So . 2d 552 (Fla . 3d DCA 2000) .
33 Id . at 554 .
34 42 So . 3d 300 (Fla . 3d DCA 2010) .
35 Id. at 310 . 
36 81 So . 3d at 540 .
37 Id . (reversing and remanding) .

38 Dungan, 632 So . 2d at 164 .
39 Id .
40 Id . at 162 .
41 Id. at 163 .
42 Id . (emphasis added) .
43 Pedro, 83 So . 3d at 915-17 .
44 “The Pedros countered that their defense 

against paying for the surgery was not that 
it was unnecessary or negligent, but that it 
was unrelated to the accident .” Id . at 915 . 

45 Id . at 916 .
46 Id. at 915 .
47 Id . at 918 .
48 77 So . 3d 716 (Fla . 4th DCA 2011) .
49 Id . at 719 (emphasis added) .
50 Nason, 33 So . 3d at 123-24 .
51 Id . at 123 . 
52 Id . at 123 .
53 Id . at 123-24 .
54 See, e.g., Walker v. Bed Bath & Beyond, 

2013 WL 2286814 (Fla .Cir .Ct . 2013); Julien 
v. Summer Bay Resort Condominium As-
soc., Inc ., 2012 WL 8083418 (Fla .Cir .Ct . 
2012) .

55 Committee Report 13-02, In the matter 
of Standard Jury Instructions (Civil), Re: 
Subsequent injuries caused by medical 
treatment (Stuart v. Hertz Corp ., 351 So .2d 
703 (Fla . 1977)), July 15, 2013 .
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Boot
Camp

H	H	H	H

H	H	H	H

Why Do You Think They Call it Boot Camp?
The room was cramped and noisy . The air conditioner was on the fritz . The sandwiches were cold  
  and the drinks were lukewarm . However, the speakers were great!

On November 8, 2013, 40-plus FDLA members (old and new) from all over Florida attended FDLA’s  
Advanced Litgation Boot Camp in the woods outside of Orlando. The Florida Bar awarded 8 hours of CLE/Certification 
Credit for the brave souls who updated and honed their litigation skills under the tutelage of our esteemed faculty:

• Taking and Defending “Big” Depositions – Andy Bolin & Johnny Sarber

• Utilizing Social Media as a Sword/Shield – Todd Springer

• Effective Use of Motions In Limine/Daubert Hearings – Bob Bonner

• Ethics and Professionalism in Litigation – Chuck Ingram & David Corso

• Effective Mediation Preparation and Strategy – David Henry

• Case and Statute Law Update – Tom Dukes & Philip Moring

Don’t miss out. 
 
Stay tuned for Advanced Litigation  

          Boot Camp 2014 — Special Forces!
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The tripartite 
relationship among 
insurer, insured, and 
defense attorney 
is a rich source of 
potential conflict. 
The recent trend 
of suits against 
assigned counsel 
only increases 
the importance 
of managing the 
relationship to avoid 
these conflicts.

Insurance oF last resort:
CAN A CARRIER SUE ITS ASSIGNED DEFENSE COUNSEL  

FOR LEGAL MALPRACTICE WHEN A CASE SETTLES  
ABOVE POLICY LIMITS?

By Michael Shelley
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Insurance defense attorneys have 
certain obligations to both the client (the 
insured) and the insurer, who pays for the 
attorneys’ services pursuant to an insur-
ance policy . This is often called the “tri-
partite relationship .” The majority view is 
that an attorney-client relationship exists 
between an insurer and the lawyer or law 
firm it retained to represent an insured, or 
that the insurer is an intended third-party 
beneficiary of the relationship between 
the attorney or law firm and the insured.1 
While the defense 
of any claim is 
often fraught with 
stress, a recent 
trend is causing 
additional anxiety 
in this relationship 
to defense coun-
sel . Some insurers 
have sued their 
assigned defense 
counsel, claiming 
their attorney’s ac-
tions, or inactions, 
created exposure to bad-faith damages .2 
In these rare situations, after resolving 
the bad-faith claim, some insurers have 
sought to recoup their losses through 
legal malpractice lawsuits against their 
former defense counsel .3 

This article discusses some of the 
intricacies of the tri-partite relationship 
and provides defense counsel with some 
guidance in avoiding pitfalls in this rela-
tionship .

It is best to begin by briefly analyzing 
the elements of a claim of legal mal-
practice . To state a claim for legal mal-
practice, a plaintiff must establish three 

elements: 1) the attorney’s employment; 
2) the attorney’s neglect of a reasonable 
duty; and 3) the attorney’s negligence 
as the proximate cause of loss to the 
client .4 In the context of an insurer’s 
legal malpractice claim against defense 
counsel, the focus is on what the at-
torney did, or did not do, that caused 
the insurer to be exposed to a bad-faith 
claim . Admittedly, we have little authority 
in Florida on this scenario, and the lead-
ing cases do not arise from an excess 

judgment hav-
ing been ren-
dered against 
the insured, 
but rather from 
an insurer that 
voluntarily paid 
a settlement in 
excess of the 
policy limits 
prior to trial . 

Under 
Florida law, 
a tri-partite 

relationship normally exists between 
the insurer, the insured, and the lawyer 
retained to represent the insured, under 
which the lawyer owes a duty of profes-
sional care to the insurer . The relatively 
recent decision by the Middle District 
of Florida in U.S. Specialty Ins. Co. v. 
Burd5 provides a useful illustration . In 
that case, the insurer alleged its defense 
counsel committed malpractice by not 
advising it of the risk that its insured 
faced a judgment in excess of its policy 
limits . It was undoubtedly a catastrophic 
claim: an airplane in a museum fell, 
killing a minor and seriously injuring an 

In rare situations, insurers who 
have had to resolve a bad-faith 
claim have sought to recoup their 
losses through malpractice suits 
against defense counsel.
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elderly man . The minor’s estate and 
the injured person made separate 
claims against the museum, which 
was insured for only $1,000,000 in 
liability limits . The insurer ultimately 
settled the wrongful death claim for 
$9,000,000 before trial and then 
sued the defense counsel it retained 
to defend the museum for mal- 
practice .

The duty element of the malprac-
tice case was tried with the focus on 
the scope of the defense counsel’s 
representation and his relative du-
ties to the insured and the insurer . 
It was undisputed that the attorney 
was initially retained to only “monitor” 
the claim but to be “ready” should 
the claim go into suit . Before the 
estate filed suit against the museum, 
the insurer offered to settle with the 
estate for $850,000, which the estate 
rejected .

In defending the malpractice 
claim, the attorney argued he was 
not retained to represent the insurer, 
and that the insurer itself made the 
below-limits offer to the estate, which 
gave rise to the bad-faith claim . 
There was contradictory evidence 
about the scope of the attorney’s 
representation and his specific role 
before suit was filed, but the court 
rejected the attorney’s argument that 
the insurer did not have standing to 
sue him . The court explained that the 
attorney had a duty to provide legal 
advice “with reasonable care” to the 
insurer .6 The court did not specify 
what that advice should have been, 
but it can be inferred that the at-
torney should have told the insurer 
what it already knew, that this was a 
catastrophic claim with a likely judg-
ment against the insured in excess of 
its policy limits .

Focusing solely on the attorney’s 
duties to the insurer, the court re-
jected his contention that he did not 
represent the insurer, and relied spe-
cifically on the Florida Bar’s Rules of 
Professional Conduct . Citing to the 
comments to Rule 4–1 .7(e), the court 
explained “the lawyer may represent 
both the insurer and the insured ‘in 
the absence of a disqualifying conflict 
of interest’ .”7 

The full text of Rule 4-1 .7 is:
Rule	4-1.7.	Conflict	of	Interest;		
Current Clients
(a) Representing Ad-

verse Interests . Except 
as provided in subdivi-
sion (b), a lawyer shall 
not represent a client if:

(1) the representation of 1 
client will be directly adverse 
to another client; or

(2) there is a substantial risk 
that the representation of 1 
or more clients will be mate-
rially limited by the lawyer’s 
responsibilities to another 
client, a former client or a 
third person or by a personal 
interest of the lawyer .

(b) Notwithstanding the 
existence of a conflict of 
interest under subdivision 
(a), a lawyer may represent 
a client if:

(1) the lawyer reasonably 
believes that the lawyer will 
be able to provide compe-
tent and diligent representa-
tion to each affected client;

(2) the representation is not 
prohibited by law;

(3) the representation does 
not involve the assertion of a 
position adverse to another 
client when the lawyer rep-
resents both clients in the 
same proceeding before a 
tribunal; and

(4) each affected client gives 
informed consent, confirmed 
in writing or clearly stated on 
the record at a hearing .

(c) Explanation to Clients . 
When representation of 
multiple clients in a single 
matter is undertaken, the 
consultation shall include ex-
planation of the implications 
of the common representa-
tion and the advantages and 
risks involved .

(d) Lawyers Related by 
Blood or Marriage . A lawyer 
related to another lawyer 
as parent, child, sibling, or 
spouse shall not represent 
a client in a representation 

directly adverse to a person 
who the lawyer knows is 
represented by the other 
lawyer except upon  
consent by the client after 
consultation regarding the 
relationship .

(e) Representation of 
Insureds . Upon undertak-
ing the representation of an 
insured client at the expense 
of the insurer, a lawyer has 
a duty to ascertain whether 
the lawyer will be represent-
ing both the insurer and the 
insured as clients, or only 
the insured, and to inform 
both the insured and the 
insurer regarding the scope 
of the representation . All 
other Rules Regulating The 
Florida Bar related to con-
flicts of interest apply to the 
representation as they would 
in any other situation .8

  In the Comment to Rule 4-1 .7, 
there is a specific reference to  
“Representation of Insureds,” which 
reads as follows: 

The unique tripartite relation-
ship of insured, insurer, and 
lawyer can lead to ambiguity 
as to whom a lawyer repre-
sents . In a particular case, 
the lawyer may represent 
only the insured, with the 
insurer having the status of 
a non-client third party payor 
of the lawyer’s fees . Alterna-
tively, the lawyer may repre-
sent both as dual clients, in 
the absence of a disqualify-
ing conflict of interest, upon 
compliance with applicable 
rules . Establishing clarity as 
to the role of the lawyer at 
the inception of the repre-
sentation avoids misunder-
standing that may ethically 
compromise the lawyer . This 
is a general duty of every 
lawyer undertaking repre-
sentation of a client, which is 
made specific in this context 
due to the desire to minimize 
confusion and inconsistent 
expectations that may arise .

 
It is interesting to read how the 



TRIAL ADVOCATE QUARTERLY - WINTER 2014
- 25 -

Court in Burd relied on the “conflict 
of interest” rule to find that in the ab-
sence of any disclaimers by the de-
fense counsel, an assigned defense 
counsel represents the insurer and 
the insurer . (It should be noted that 
the violation of a rule of professional 
conduct does not in and of itself cre-
ate any civil liability .9)

This particular Rule of Profes-
sional Conduct was examined 
closely in the more recent decision 
MapleWood Partners, L.P. v. Indian 
Harbor Ins. Co.10   Although that case 
focused on an insurer’s alleged 
failure to provide coverage under a 
financial and professional services 
insurance policy, there was a com-
pelling issue involving attorney-client 
privilege which prompted the court 
to review the nature of the tri-partite 
relationship . The following excerpt 
from the decision is noteworthy: 

The Supreme Court of 
Florida has not addressed 
the question of what duty is 
owed to the insurer by an  
insured’s hired attorney 
when defense expenses 
are being indemnified by 
the insurer . However, The 
Florida Bar has adopted 
Rule 4–1 .7(e), regarding the 
representation of insureds in 
such circumstances .

A lawyer must inform clients 
of the scope of representa-
tion “upon undertaking” the 
representation of an insured 
client at the expense of 
the insurer, and ascertain 
whether the attorney will be 
representing both the insurer 
and the insured as clients or 
only the insured .

The Comment to this Rule 
notes that there is a “unique 
tripartite relationship of 
insured, insurer, and law-
yer .” Further, Ethics Opinion 
97–1, issued by The Florida 
Bar and available at www .
floridabar.org, provides that 
if interests diverge, and 
would adversely affect the 
attorney’s representation of 
the client insured, the attor-
ney must withdraw and must 
act in the best interest of 

the insured . Op . 97–1, The 
Florida Bar . “As long as the 
representation continues, 
the attorney’s primary duty 
is to the insured .” Id. The 
Ethics Opinion specifically 
does not state that the at-
torney’s “sole” duty is to the 
insured and, as such, can be 
interpreted as recognizing 
that the attorney’s second-
ary duty is to the insurer .

A number of courts have 
found that the interests of 
an insurer providing de-
fense coverage essentially 
merge with the interests of 
its insured being defended . 
In other words, the insurer 
becomes the third-party ben-
eficiary of the relationship 
between the insured and the 
attorney hired (by the insur-
er) to represent the insured . 
“The majority of jurisdictions 
to decide the issue  . . . have 
concluded that the insurer 
is in privity of contract with 
the attorney hired to repre-
sent insured individuals or 
is a third-party beneficiary 
of the relationship between 
the attorney and the insured 
 .” Hartford Ins. Co. of the 
Midwest v. Koeppel, 629 
F .Supp .2d 1293, 1298–99 
(M .D .Fla .2009) (collecting 
cases) .11

 
Practice Pointer: Defense 
Counsel	Should	Clearly	Define	
the Scope of Representation 
To The Insured and the  
Insurer.

The court in Burd focused on 
whether defense counsel had a duty 
to the insurer, and ruled that he did . 
With the benefit of the decision in 
Burd, and the more recent opinion in 
MapleWood Partners, what should 
defense counsel do when retained by 
an insurer to represent an insured? 
The importance of a clear letter of 
representation to both the insurer 
and the insured cannot be overesti-
mated . Each assignment will involve 
a particular set of responsibilities, 
and there may be occasions where 
defense counsel is simply asked to 
monitor a claim that may potentially 

involve an insured . Although nothing 
can fully immunize a defense attor-
ney from a future claim of malprac-
tice, a clear letter of representation 
delineating the specific undertaking 
of the lawyer may provide limits that 
would otherwise not exist . In situa-
tions where the defense counsel’s 
duties evolve, such as through the 
representation of additional insureds, 
defense counsel should be judicious 
in determining whether any conflicts 
exist between the insureds and the 
insurer, and in obtaining written 
waivers if a conflict will not preclude 
representation .

The insurer is required to inves-
tigate the facts, give fair consider-
ation to a settlement offer that is not 
unreasonable under the facts, and 
settle, if possible, where a reason-
ably prudent person, faced with the 
prospect of paying the total recovery, 
would do so .12 The purpose of an 
insurer’s obligation to act in good 
faith is to protect an insured from 
an excess verdict .13 The tri-partite 
attorney-client relationship does not 
alter the insurer’s good faith fiduciary 
obligations, and defense counsel 
does not become responsible for 
discharging these good faith duties 
by virtue of defending the insured in 
litigation .14 An insurer’s duty to act 
in good faith in its dealings with its 
insured is non-delegable .15 
 If it is the insurer’s duty to act in 
good faith to protect the insured from 
an excess judgment, how, in some 
situations, has the attorney become, 
in essence, the insurer of the  
insurer?

Practice Pointer: The Insurer 
Has Guidelines For Defense 
Counsel	to	Follow;	The	Let-
ter of Representation Should 
Serve As Defense Counsel’s 
“Guidelines” To The Insurer, 
And To The Insured.

Insurance defense counsel often 
overlook the importance of a letter of 
representation to the insurer because 
of the mistaken belief that only the 
insured is the client, or, because the 
insurer has guidelines that the de-
fense is encouraged to follow . These 
guidelines, as most defense counsel 
are well aware, require analysis and 
evaluation of the claim or case in 
multiple types of reports (e.g. the ini-



tial evaluation; pre-mediation report; 
and pre-trial report) . In providing a 
numerical dollar range for evaluat-
ing the case, whether for settlement 
purposes or an ultimate trial verdict, 
defense counsel often look to other 
cases with similar facts and issues 
for comparison and guidance . It is 
advisable that defense counsel ex-
plain, either through the initial letter 
of representation with the insurer or 
within these required reports, that 
the ultimate decision on whether to 
settle a claim or case, and for what 
amount, is the sole responsibility of 
the insurer . Some legal malpractice 
claims have tried to shift this unique 
responsibility to the defense counsel . 
It is at these particular moments, 
when the attorney is providing an 
evaluation of the case for the insurer, 
that a “conflict of interest” may arise. 
If the attorney has not delineated 
his or her duties vis a vis the insurer 
before this point, it is crucial that he 
or she do so now .

For example, in a motor vehicle 
accident claim, defense counsel has 
come to the conclusion, after review-
ing documents obtained through 
discovery (medical records, bills, 
background information about the 
plaintiff and defendant) that if tried, a 
jury will probably return a verdict in 
excess of the available policy limits . 
And let us also assume that prior to 
suit, no information about the plain-
tiff’s claims was provided by his or 
her counsel . Does the attorney, in 
providing this particular evaluation, 
request on behalf of his or her client 
(the insured) that the insurer settle 
the case at the policy limits, in hopes 
of protecting the insured from a likely 
excess judgment? The decision in 
Burd suggests yes, that the attorney 
has a shared duty to the insurer and 
the insured to protect them both from 
a judgment in excess of the policy 
limits . 

A claims examiner is every much 
a professional as is an attorney, and 
has a unique and non-delegable 
duty to evaluate a case and attempt 
settlement . It is the insurer that sets 
the reserves on a claim, not the at-
torney . It is the insurer that has the 
duty of good faith to the insured, to 
protect the insured from an excess 
judgment . While the attorney has a 
particular duty of care to his or her 
client, the attorney does not have 

this specific fiduciary duty of acting 
in good faith toward the insured . It 
is the insurer that issues a check to 
settle a claim, not the attorney’s law 
firm. Because of the Burd decision, 
however, defense counsel in Florida 
must exercise even greater care in 
providing advice to the insurer and 
the insured . Defense counsel should 
advise the insurer about the potential 
for an excess judgment, and further 
recommend settlement to protect 
both it and its insured from this risk . 
Such advice, however, can lead to a 
conflict of interest, which, sometimes, 
may only be resolved through with-
drawal from representation .

When	A	Conflict	May	Commonly	
Occur

Under Florida law, an economic 
conflict occurs, precluding an at-
torney from representing both the 
insurer and the insured, when the 
financial interests of the insurer and 
insured diverge . This typically hap-
pens when the insured, facing an 
excess claim, wants the policy limits 
offered in order to head off an excess 
judgment, but the insurer is reluctant 
to do so in the belief that the claim is 
not worth the policy limit .16 Ironically, 
something similar happened in Burd: 
the insurer, 
knowing 
the claim 
was cata-
strophic, 
nonetheless 
attempted 
a settle-
ment with 
the estate 
at below the 
policy limits, 
in hopes of 
saving some 
money to 
pay off the other, non-catastrophic 
claim .
 This situation often arises when 
the insurer is aware of the potential 
of an excess judgment against its 
insured, but decides to continue to 
litigate . Does this mean that defense 
counsel should automatically with-
draw from representing the insured 
when the insurer chooses to forego 
settlement in hopes of striking a bet-
ter deal down the road? Not neces-
sarily . The insurer is still obligated to 

defend the insured . But it is advis-
able for defense counsel to inform 
the insurer of the risks of its unilateral 
decision . It may be the attorney’s 
duty to protect the insurer from an 
excess judgment, but if the attorney 
in the tri-partite relationship cannot 
protect the insurer from itself, then 
the attorney should explain the obvi-
ous risks involved with the insurer’s 
decision .
 Attorneys cannot insure the out-
come of a case; therefore, good faith 
tactical decisions or decisions made 
on a fairly debatable point of law are 
generally not actionable under the 
rule of judgmental immunity .17 A criti-
cal element of any legal malpractice 
claim requires the plaintiff to demon-
strate that the attorney neglected a 
reasonable duty .18 

Sometimes Withdrawal By  
Defense Counsel Is Necessary 

In some situations, however, 
withdrawal may be required . Be-
cause the insurer controls the 
defense, there may be occasions 
where the insurer and defense 
counsel disagree about trial strategy . 
For example, defense counsel may 
recommend certain expert witnesses 
to defend the issues of liability and/

or causation . 
Because of 
the expense 
involved, the 
insurer rejects 
the recom-
mendation, 
to the detri-
ment of the 
defense of 
the insured . In 
this situation, 
the insurer 
has effectively 
created a 

coverage issue, because the insurer 
may be in breach of its contractual 
and fiduciary obligations to defend 
the insured . This places the attorney 
in a precarious situation: if he or she 
continues to defend the case, there 
is a great risk of an adverse outcome 
for the client (a/k/a the insured .) 
Defense counsel cannot take up the 
insured’s cause for coverage, as that 
would further create conflict with the 
insurer . Should this situation arise, 
the only practical solution for the 

Attorneys cannot insure the out-
come of a case; therefore, good faith 
tactical decisions or decisions made 
on a fairly debatable point of law 
are generally not actionable under 
the rule of judgmental immunity.
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attorney may be to seek withdrawal, 
after a full explanation to the insurer 
and the insured about the conflict.

Defense Counsel Should  
Assiduously Avoid (Creating) 
Conflicts

While some conflicts are created 
by the insurer, some are also created 
by the defense counsel . These are 
to be avoided as well . For example, 
the insurer has decided to settle the 
case within policy limits, and has 
given defense counsel settlement 
authority up to a certain amount . 
Defense counsel, seeking to impress 
the claims examiner, tries to save 
some money by negotiating a settle-
ment below the authority given, or by 
seeking to extract concessions in a 
release that go beyond consideration 
for the claim itself . Despite defense 
counsel’s best intentions, the settle-
ment blows up, with the plaintiff’s 
attorney vowing to go to trial unless 
a settlement above the policy limits, 
or at least well above the amount 
previously authorized by the insurer, 
is quickly offered . The insurer may 
want to continue to defend the case, 
or may seek a quick resolution by 
agreeing to the higher settlement 
demand . Either way, this is a no-win 
situation for the defense counsel . In 
this unfortunate situation, the best 
solution for defense counsel may be 
to seek withdrawal .

Conclusion

Assigned defense counsel 
already has a tough burden when 
trying to defend a claim that may 
have dire implications for the insured . 
It has long been the belief that the 
insured is the defense counsel’s 
only client, but recent decisions say 
otherwise . Defense counsel also has 
obligations to the insurer who pays 
for the defense of the insured . The 
primary obligation is to provide infor-

mation to the insurer so that it can 
make an informed decision about 
evaluation and potential settlement . 
While the defense counsel does 
not have the ultimate obligation to 
protect the insured from a potential 
excess judgment, defense counsel 
must be ever cognizant that this is 
the insurer’s duty, and to do all that 
is reasonable to assist the insurer in 
this task .
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Failure to warn 
claims are a 
standard part of 
product liability 
litigation, and the 
law governing 
those claims is 
well developed. 
However, plaintiffs 
sometimes assert 
creative theories 
about a failure to 
warn. This article 
describes three 
such theories: 
warnings involving 
language barriers, 
a pre- or post-
sale duty to warn 
on the part of a 
salesperson, and 
one manufacturer’s 
duty (if any) to 
provide warnings 
about a product 
made by another 
manufacturer.

danger ahead: the changIng Face oF 
 FaIlure to Warn claIms

By Michael Drahos, Mark Greene, Jeffrey James, and Larry Smith

ABOUT 
THE AUTHORS...

Defense attorneys involved in product 
liability litigation are familiar with claims al-
leging failure to warn against a manufac-
turer or seller . The typical failure to warn 
claim is fairly straightforward: the plaintiff 
asserts that the defendant placed inad-
equate warnings of potential hazards on 
or with the product and the lack of proper 
warnings was a proximate cause of harm 
to the plaintiff . Not all failure to warn 
claims are so basic, however . Many such 
claims have wrinkles that do not allow the 
standard analysis to be used, whether 
it involves a unique argument for insuf-
ficiency or the targeting of an uncommon 
defendant . Plaintiffs try to assert these 
non-traditional claims in the hope of find-
ing additional sources of recovery, even if 
the outlook for success may appear bleak . 

In this article, the authors identify 
some of these potential nuances and ex-
amine what arguments may be available 
for a defense attorney encountering them 
in practice . First, this article discusses the 
situation of a failure to warn claim based 
on language-related issues (e .g . English-
only instructions) . Next, the article delves 
into the situation of pre- and post-sale 
duties to warn owed by salespersons . Fi-
nally, the article weighs in on whether one 
manufacturer can be liable for inadequate 
warnings relating to products made by 
another manufacturer . 

Language-Related Issues and  
Adequacy of Product Warnings

The sufficiency of a warning may 
be attacked on the basis of negligence 
and strict liability in tort . To recover on 
a warnings claim in negligence, the 
plaintiff must establish that the manufac-
turer failed to exercise reasonable care 
to provide information in a reasonable 
manner to an appropriate person about 
a foreseeable risk that was significant 
enough to justify the costs of providing 
the information .1 Meanwhile, the duty to 
warn in a strict liability cause of action is 
based on the simple notion that a prod-
uct is defective if the warning is insuffi-
cient .2 In contrast to a negligence claim, 
where the plaintiff must prove a duty 
owed by the defendant to him or her, a 
claim for strict liability requires only proof 
of defect .

Regardless of whether the theory 
of liability is asserted via a negligence 
or strict liability claim, the central issue 
is whether or not the warning in ques-
tion was adequate . To be adequate, 
a warning must be communicated “by 
means of positioning, lettering, color-
ing and language that will convey to the 
typical user of average intelligence the 
information necessary to permit the user 
to avoid the risk and to use the product 
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safely .”3 Ultimately, a warning must 
“(1) be designed so it can reasonably 
be expected to catch the attention of 
the consumer; (2) be comprehensible 
and give a fair indication of the spe-
cific risks involved with the product; 
and (3) be of an intensity justified by 
the magnitude of the risk .”4 
 One of the first cases to address 
the adequacy of a warning written 
only in English was Hubbard-Hall 
Chemical Company v. Silverman.5 
In Hubbard-Hall, two migrant farm 
workers were killed after being 
exposed to elevated levels of insecti-
cides . The workers had limited or no 
ability to read 
in English . 
Although 
evidence was 
presented 
that the sub-
ject warning 
label, written 
in English, 
had been ap-
proved by the 
Department 
of Agricul-
ture, the jury 
ultimately determined that the defen-
dant had not exercised reasonable 
care in giving adequate warning and 
instruction . Upon review, the First 
Circuit affirmed the decision, holding 
that the jury could have reasonably 
believed that the defendant should 
have foreseen that its admittedly 
dangerous product would be used 
by, among others, “persons like the 
plaintiffs who were of limited educa-
tion and reading ability .”6 
 Nearly twenty years later, the 
Supreme Court of New Jersey faced 
a similar issue in Campos v. Fires-
tone Tire & Rubber Co.7 In Campos, 
the plaintiff was injured at work while 
assembling a truck tire . Defendant 
Firestone had delivered manuals de-
scribing the proper method of prepar-
ing the tire to its customers, including 
the plaintiff’s employer . Firestone had 
also provided the plaintiff’s employer 
with a chart that was to be kept on 
the wall that contained instructions 
on safety precautions . However, the 
plaintiff argued these actions were 
inadequate and did not sufficiently 
warn him of the danger associated 
with the product because he could 
not read or write in English . After the 
appellate division reversed a jury 

verdict in favor of the plaintiff, the Su-
preme Court of New Jersey granted 
certification. Upon review, the court 
determined that the written warning 
provided was inadequate to meet the 
defendant’s duty to warn of dangers 
inherent in the use of the product in 
light of the “unskilled or semi-skilled 
nature of the work and the existence 
of many in the work force who [did] 
not read English .”8 
 Several other courts have like-
wise determined that the necessity of 
foreign language warnings is a ques-
tion of fact for the jury . For example, 
in Stanley Industries, Inc. v. W.M. 

Barr & Co.,9 
the plaintiffs 
asserted 
negligence, 
strict liability 
and breach 
of war-
ranty claims 
against the 
defendants, 
the manu-
facturer and 
retailer . 
The plaintiff 

alleged that a fire in its facility was 
caused by the spontaneous combus-
tion of rags soaked in oil that were 
used by plaintiff’s employees to treat 
a cutting table . The two employees 
who used the oil were brothers from 
Nicaragua whose primary language 
was Spanish and who could read 
very little English . The defendants 
filed a joint motion for summary judg-
ment against the plaintiff’s failure to 
warn claim, arguing that the plaintiff 
could not establish proximate cause 
because its employees would not 
have acted differently given their 
inability to read the label before 
using the product . In response, the 
plaintiff submitted evidence which 
revealed that both the manufac-
turer and retailer had regularly and 
actively advertised in the Miami 
area on Hispanic television, on four 
different Hispanic radio stations and 
in a Spanish-language newspaper . 
The court ultimately denied the mo-
tion for summary judgment, holding 
that “given the advertising of the 
defendants’ product in the Hispanic 
media and the pervasive presence 
of foreign-tongued individuals in the 
Miami workforce, it is for the jury 
to decide whether a warning, to be 

adequate, must contain language 
other than English or pictorial warn-
ing symbols .”10 
 However, the Middle District of 
Florida specifically rejected this rea-
soning in Medina v. Louisville Ladder, 
Inc.11 In Medina, the plaintiff alleged 
that a ladder manufactured by the 
defendant was defective because it 
lacked warnings and instructions in 
Spanish . The ladder carried a warn-
ing label in English with an English-
only instruction manual . After pur-
chasing the ladder, the plaintiff stated 
that he was going to try and install it 
himself, but noticed that the instruc-
tions were in English . As a result, 
he hired a local handyman to help 
him install it . However, the handy-
man also could not read English and 
subsequently installed the ladder 
contrary to the installation instruc-
tions. The defendant filed a motion 
for summary judgment and a motion 
in limine challenging the plaintiff’s ex-
pert . At the hearing, plaintiff’s coun-
sel advised the court that the entire 
case “stands and falls on the issue of 
whether the defendants were legally 
obligated to furnish Spanish warn-
ings and instructions .” Although rec-
ognizing the Hubbard-Hall, Campos, 
and Stanley cases that came before 
it, the court granted the defendant’s 
motion for summary judgment . In so 
holding, the court specifically de-
clined to follow the Stanley opinion, 
calling it “isolated precedent” and 
determined that there was no indica-
tion that Florida law imposed a duty 
on manufacturers and sellers to pro-
vide bilingual warnings on consumer 
products .12 
 The plaintiff’s recognition that 
a warning is present is sometimes 
enough to obtain summary judgment, 
even if the content of the message 
itself is not comprehended by the 
reader due to a language barrier . 
For example, in Farias v. Mr. Heater, 
Inc.,13 the plaintiff asserted a negli-
gent failure to warn claim against the 
manufacturers of a propane heater, 
arguing that the defendants should 
have provided bilingual warnings 
as to the dangers of operating the 
propane heater indoors . The defen-
dants argued that they were under 
no such duty to do so . They further 
pointed to the plaintiff’s own tes-
timony that she made no effort to 
understand the written instructions 

The adequacy of a warning is 
fact-intensive and may present a 
jury issue when language barriers 
exist between the manufacturer 
and the most likely users of a 
product.
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or read the manual despite recogniz-
ing the word “caution,” which she 
understood to mean “danger .” In 
support of its reasoning granting the 
defendants’ summary judgment, the 
court explained that limited occa-
sions under Florida law allow for the 
judge to decide the adequacy of a 
warning when such warnings are 
found to be “accurate, clear, and 
unambiguous .”14 Applying a “totality 
of the circumstances” analysis, the 
court determined that the warnings 
included not only the graphic depic-
tions that the plaintiff testified that 
she relied upon, but also English 
written instructions that she was both 
unable and unwilling to read . Further, 
the court recognized that the plaintiff 
understood and was aware that the 
words “danger,” “warning” and “stop” 
were all contained in the product 
manual, “yet she did not think it was 
important enough to have an Eng-
lish speaker explain the warnings to 
her .”15 “Such willful ignorance,” the 
court explained, “is certainly akin — if 
not precisely the same — as refusing 
to read the warnings at all .”16 
 A warning accompanied by an 
effective pictorial can also rebut 
the language theory altogether . For 
example, in Henry v. General Motors 
Corp.,17 the court granted summary 
judgment in favor of the defendant 
despite the fact that the plaintiff 
was illiterate and could not read the 
product warning . The plaintiff, who 
was left a paraplegic when a truck 
manufactured by the defendant fell 
off a jack and struck his shoulders, 
asserted claims for negligent failure 
to warn and to instruct, arguing that 
the warnings did not sufficiently com-
municate how and where the jack 
should be connected to the truck dur-
ing use . However, the plaintiff testi-
fied during his deposition that he had 
seen a yellow stick on the jack and 
knew that it signified a warning, but 
did not ask anyone what it said . The 
defendant argued that no factual dis-
pute existed as to whether or not the 
“warning was communicated to the 
ultimate user .”18 The court agreed, 
holding that if the user is aware of a 
warning but ignores its language, the 
manufacturer’s negligence in drafting 
the warning ceased as a matter of 
law to be a cause of the injury .19 
 In some instances courts will turn 
to federal agencies for guidance . In 

Ramirez v. Plough, Inc.,20 the plaintiff 
minor contracted Reye’s syndrome 
after his mother gave him an aspirin 
manufactured and distributed by the 
defendant . The plaintiff alleged the 
defendant was negligent because 
it distributed the product with warn-
ings only in English . Recognizing 
the importance of uniformity, the 
court concluded that the rule for tort 
liability should conform to state and 
federal statutory and administrative 
law .21 Specifically, the court held that 
because both state and federal law 
required warnings in English but not 
in any other language, a manufac-
turer may not be held liable in tort for 
failing to label a nonprescription drug 
with warnings in a language other 
than English .22 In determining the 
applicable standard of care, the court 
leaned heavily on the Food and Drug 
Administration, noting its “experience 
with foreign-language patient pack-
age inserts for prescriptive drugs is 
instructive,” and “the United States 
is too heterogeneous to enable 
manufacturers, at reasonable cost 
and with reasonable simplicity, to 
determine exactly where to provide 
alternative language inserts .”23 
 A jurisdictional argument may 
also overcome the language issue . 
For example, in Fuentes v. Shin Cat-
erpillar Mitsubishi, Ltd.,24 an unpub-
lished opinion, the court faced an un-
usual situation where the plaintiff was 
arguing that a warning was defective 
because it was not written in English . 
Specifically, the plaintiff alleged that 
he was injured while using a wheel 
loader and claimed that the incident 
was caused by inadequate warnings 
that were written only in Japanese . 
The defendant argued that as a 
Japanese manufacturer, which sold 
products only to Japanese buyers, it 
had no duty to provide warnings in 
English . Upon review, the court noted 
that the determination of whether 
a warning is feasible and effec-
tive involves a consideration of the 
language in which the warning must 
be given . The court reasoned that if 
a Japanese manufacturer places a 
product in the stream of commerce, 
and it is reasonably foreseeable that 
the product will be used in the United 
States, safety warnings regarding the 
risks of operation should be in Eng-
lish . However, it granted summary 
judgment in favor of the defendant 

because the plaintiff failed to present 
evidence sufficient to raise a reason-
able inference that the defendant 
knew its product would be imported 
to the United States . To that end, the 
court noted there was no evidence 
that the defendant a) advertised in 
the United States; b) had knowledge 
that its direct customers sold prod-
ucts in markets outside of Japan; c) 
sold any products to a United States 
vendor; or d) derived any economic 
benefit from the importing of the 
product to the United States . 
 As the world is quickly becoming 
more of a global economy, product 
warning theories will inevitably con-
tinue to evolve, requiring manufactur-
ers and their defense attorneys to 
continue to stay ahead of the curve . 
In order to do so, manufacturers will 
need to develop more effective warn-
ing and instruction labels that feature 
pictorials to provide the “accurate, 
clear, and unambiguous” warnings 
needed for an increasingly diverse 
consumer base .  

A Salesperson’s Duty To Warn 

Plato wrote that necessity is the 
mother of invention . Out of necessity, 
claimants have attempted to carve 
out alternative paths to a manu-
facturer’s liability . As the two cases 
below25 demonstrate, that path may 
include focusing on salespersons or 
other employees of the manufacturer . 
Naming salespersons as defendants 
or alleging representations (or lack 
of them) by salespersons raise the 
broad question of who within the 
chain of distribution owes a duty to 
warn the end consumer of a product 
about potential hazards, and the 
scope of that duty . It is probably an 
overstatement to conclude that such 
attempts are novel; rather, they may 
represent a trend that practitioners 
should watch for .

In the first scenario discussed 
below, the plaintiff asserted a claim 
for failure to warn against an inde-
pendent salesperson rather than the 
manufacturer of the product . In the 
second scenario, the plaintiff sought 
to avoid an alteration/misuse defense 
through a post-sale visit to a work 
site . Both are attempts at expanding 
traditional liability for failure to warn .  
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 Duty Of An Independent  
  Salesperson To Warn 

 In the case of pharmaceuticals 
and medical devices, plaintiffs often 
face a preemption challenge .26 Even 
if the court denies preemption or 
delays ruling on the issue, the care-
fully worded language in package 
warnings may lead to summary judg-
ment on the adequacy of the warn-
ing . Wary of such a disappointing 
outcome, plaintiffs push to enlarge 
the pool of possible defendants who 
arguably owe them a duty to warn . 

Generally, the duty of a salesper-
son and whether he or she is consid-
ered part of the chain of distribution 
appear to hinge on his or her involve-
ment in the manufacturing process 
and control over and/or the ability 
to influence compliance with safety 
regulations .27 Florida courts have 
held that a salesperson is not in the 
chain of distribution when he or she 
is a mere conduit of information .28 
While case law provides no bright 
line rule, it seems clear that whether 
a salesperson is considered part of 
the chain of distribution is determined 
on case-by-case basis . Unfortunate-
ly, this determination is often ripe for 
motion practice only after significant 
discovery has occurred .

In one such recent case, which 
is still pending, the plaintiff claimed 
the medical device implanted into 
her was defective . She did not sue 
the manufacturer, the hospital or 
her doctor . Instead, she brought suit 
solely against the in-state indepen-
dent sales representative for the 
product, alleging causes of action 
for failure to warn under negligence 
and strict product liability .29 In sum, 
the plaintiff alleged the salesperson 
failed to adequately warn the doctor 
who implanted the medical product . 
The salesperson’s connections to the 
product and to the consumer were 
both remote . He was simply covering 
for another salesman by delivering 
the device to the operating room, 
where he stood outside the “sterile 
zone” and handed the device over 
to the hospital’s employee, who then 
handed it to the surgeon . The plaintiff 
was under anesthesia at that time . 

Like prescription medicines, 
medical products that are prescribed 
and implanted by a doctor are 
subject to the learned-intermediary 

doctrine .30 Plaintiffs often allege that 
a duty was owed to the plaintiff and 
the doctor or to the plaintiff through 
the doctor . However, Florida law 
does not recognize a duty owed to a 
plaintiff in such instances and such 
allegations should be met with a mo-
tion to dismiss . 

Product liability cases require 
fact-intensive pleadings in order to 
properly allege a cause of action . 
Plaintiffs often fail to allege sufficient 
ultimate facts as required . Instead, 
the defendant is often presented with 
general or vague complaints backed 
with a prom-
ise to tie up 
the loose 
ends follow-
ing discovery . 
Case law 
differentiating 
the various 
theories of 
product liabil-
ity and de-
scribing the 
necessary 
elements 
and proper 
pleadings is well-developed and 
abundant .31 However, as a practice 
pointer, one can hardly say too often 
that a deviation from the pleading 
requirements or a recitation of insuf-
ficient facts should also be met with a 
motion to dismiss .32

With regard to a medical device 
or pharmaceutical product liability 
case, there are a number of federal 
and state courts which have con-
sidered the manufacturer’s duty to 
warn, including the application of 
the learned-intermediary doctrine, 
which holds that a drug manufacturer 
meets its duty to warn of potentially 
harmful effects by informing the 
prescribing doctor of those effects, 
rather than the end-user .33 While 
federal courts have found pleadings 
insufficient under their more liberal 
standard, applying Florida’s ultimate 
fact pleading rule offers a defendant 
in state court incentive to insist upon 
clear and specific pleadings. That 
tactic eventually reveals the flaws in 
plaintiffs’ attempts to use salesper-
sons as strawmen .  

A Salesperson’s Post-Sale  
 Duty to Warn 

Another way in which plaintiffs 
assert liability against sales rep-
resentatives to augment a claim 
against a manufacturer is alleging 
failure to warn following the sale of a 
product . There are, of course, tradi-
tional ways in which a post-sale duty 
to warn may arise — recalls, for ex-
ample . These however are premised 
on the identification of a defect that 
is present at the time the product is 
sold but does not manifest itself until 

the product 
has been in 
the field or in 
use for some 
period of 
time . In those 
instances, 
a manufac-
turer may be 
required to 
warn con-
sumers of 
the newly 
discovered 
problem .34 

In another case currently pend-
ing, the plaintiff sued the manufac-
turer of a piece of metal equipment 
under theories of strict products 
liability and negligent post-sale 
failure to warn . The product at issue 
was several years old . In fact, it had 
been discarded, thrown into a junk 
pile and used by students at a voca-
tional community school to practice 
their welding techniques . Two of 
the products were welded together 
and, when the practice session was 
over, thrown back into the junk pile 
behind the welding shop . A teacher 
at another vocational school was told 
that the product was available for use 
in a new round of classes . The new 
teacher assumed that the welding 
had been approved and the now-
joined devices had been used in the 
same manner to which he intended 
to put them . He didn’t know that 
the joined devices were the result 
of a welding exercise . The welding 
instructor who oversaw the welding 
and then discarded the devices did 
not know they would ever be shipped 
to another campus or put back into 
service for their original purpose . To 
him, they were junk .

Because product liability cases 
are fact-intensive, as a matter of 
sound practice, a deviation from 
the pleading requirements or a 
recitation of insufficient facts should 
be met with a motion to dismiss.
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While on campus to display new 
products, a sales representative from 
the product’s manufacturer observed 
the modified item and brought it to 
the teacher’s attention, noting that 
the manufacturer would not approve 
of the modification since the products 
as sold were the product of exten-
sive design analysis and testing . 
He was assured by the new teacher 
that the welded/modified device 
had been used by many students . 
Shortly thereafter, the plaintiff’s son 
was killed while using the modified 
device . The plaintiff alleged that the 
observation of the reconfigured prod-
uct by the manufacturer’s sales rep-
resentative created a post-sale duty 
to warn on the part of the manufac-
turer . Further, the plaintiff claimed the 
court did not even need to consider 
whether the alteration was foresee-
able because the visiting salesman 
— and therefore the manufacturer — 
had actual knowledge of the change . 
In effect, the plaintiff sought to make 
a seemingly open-and-shut case of 
alteration into a failure to warn case . 

Under Florida law, stretch-
ing a manufacturer’s duty to warn 
to include a duty to advise a user 
not to alter or modify the product 
or that such misuse might render 
the product unsafe is untenable . A 
manufacturer cannot warn about 
everything . Florida law holds that “a 
manufacturer is liable only when the 
product is used as intended .”35 While 
Florida courts recognize a post-sale 
duty to warn, there are limits to the 
extent and duration of that duty .36 For 
example, as in the case at described 
above, alteration of a product further 
limits applicable duties of warning .37 

A manufacturer generally has no duty 
to warn of unforeseeable, unintended 
uses of its product – especially a 
modification by a third party.38 As 
stated in the Restatement (Third) 
of Torts, “the burden of constantly 
monitoring product performance in 
the field is usually too burdensome to 
support a post-sale duty to warn .”39 

Taken to its logical conclusion, the 
plaintiff’s position would require man-
ufacturers to have an ongoing duty 
to monitor and evaluate unforeseen 
misuse of its products downstream . 

A Manufacturer’s Duty to Warn 
of Hazards in Products It Did Not 
Manufacture

Yes, you read the heading cor-
rectly . Dozens of appellate decisions 
are currently pending nationwide 
addressing this potential expansion 
of the duty to warn in product liability 
cases sounding in both negligence 
and strict liability . 

One common example of this 
attempted expansion is the situation 
where a defendant manufacturer is 
sued for failing to warn of potential 
dangers associated with products 
intended to be used with that defen-
dant’s product, even if the defendant 
did not manufacture or sell it . In such 
situations, a court may look at the 
relationship between the two prod-
ucts to determine how foreseeable 
it is for them to be used together .40 
Fortunately, the current trend among 
jurisdictions that have considered 
this issue is to hold that a party that 
did not manufacture or sell a product 
has no duty to warn of its dangers . 

This is not the only set of facts 
where non-manufacturer liability is 
asserted, however . For example, 
in Sharpe v. Leichus,41 a consumer 
sued the manufacturer of a name 
brand prescription drug alleging 
injuries resulting from her inges-
tion of a generic version of the drug 
manufactured by another entity . The 
plaintiff contended she could sue the 
manufacturer of the name brand drug 
because it misrepresented the true 
risks of its drug, although admittedly 
not the generic version she ingested . 
The trial court found this argument 
unpersuasive and granted summary 
judgment for the defendant, noting: 
“It is well-settled under Florida law 
that a plaintiff may only recover from 
the defendant who manufactured 
or sold the product that caused the 
injuries in question .”42 

This holding is further supported 
by the Restatement (Second) of 
Torts, which governs claims for strict 
liability in tort . Section 402A states:

(1) One who sells any product  
 in a defective condition  
 unreasonably dangerous to 
 the user…is subject to  
 liability for physical harm  
 thereby caused to the  
 ultimate user or consumer 

 …if 
 
 (a) the seller is engaged in  
  the business of selling such 
 a product…43

The Comments to section 402A con-
firm this rule is applicable to sellers 
of defective products.44 The Com-
ments further provide the reasoning 
behind imposing strict liability on the 
sellers of products:  

[T]he justification for the strict 
liability has been said to be 
that the seller, by market-
ing his product for use and 
consumption, has under-
taken and assumed a special 
responsibility toward any 
member of the consuming 
public who may be injured 
by it; that the public has the 
right to and does expect, in 
the case of products which 
it needs and for which it is 
forced to rely upon the seller, 
that reputable sellers will 
stand behind their goods; 
that public policy demands 
that the burden of accidental 
injuries caused by products 
intended for consumption be 
placed upon those who mar-
ket them, and be treated as 
a cost of production against 
which liability insurance can 
be obtained; and that the 
consumer of such products 
is entitled to the maximum 
of protection at the hands 
of someone, and the proper 
persons to afford it are those 
who market the products .45

More recently, a Florida federal 
district court followed this reason-
ing in Faddish v. Buffalo Pumps,46 
essentially adopting what had been 
referred to in other jurisdictions as 
the “bare metal defense .”

In Faddish, the defendants sold 
their respective “bare metal” prod-
ucts (pumps, valves and boilers) to 
the United States Navy . The Navy 
subsequently covered those products 
with thermal, asbestos-containing 
insulation manufactured and de-
signed by third parties .47 There was 
no evidence that any asbestos dust 
to which the plaintiff was exposed 
originated from the defendants’ 
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products . Regardless, the plaintiff 
argued that it was foreseeable, if not 
common knowledge, that asbestos 
insulation was used in conjunction 
with the defendants’ products, thus 
requiring them to warn users of the 
potential harm .

In declining to expand Florida 
warning law on these facts, the court 
noted several factors: 1) the source 
of the specifications originated with 
the Navy, 2) the defendants’ own 
products were not inherently dan-
gerous and did not contribute sub-
stantially to causing the harm, and 
3) the defendants did not participate 
substantially in the integration of their 
“bare metal” products into the end 
design of systems aboard the subject 
Navy vessel . The Faddish court 
further noted the defendants had 
no control over the type of insula-
tion the Navy chose and received no 
revenue or proceeds from the sale of 
asbestos-containing products used 
aboard the ship . Therefore, because 
the defendants were not in the chain 
of distribution of the dangerous 
asbestos-containing products that 
caused injury to the plaintiff, they 
could not be charged with a duty to 
warn under either negligence or strict 
liability theories .48

Other jurisdictions have applied 
this reasoning to toxic tort-related 
claims as well . In Conner v. Alfa 
Laval, Inc.,49 the plaintiffs alleged that 
the decedents developed meso-
thelioma as a result of exposure to 
asbestos-containing products while 
working on vessels operated by the 
U .S . Navy . The defendants manufac-
tured turbines, pumps, boilers, con-
densers, steam traps and valves that 
were incorporated into the vessels . 
These products used and in some 
cases were originally distributed 
with asbestos-containing insulation, 
packing, gaskets and other products . 
Although the plaintiffs were unable 
to proffer evidence that the defen-
dants manufactured or distributed the 
particular asbestos components to 
which the decedents were exposed 
(because of overhauls and the re-
placement of asbestos-containing in-
sulation, packing, gaskets, etc .), they 
argued the defendants were liable for 
the intended and foreseeable use of 
asbestos replacement parts in their 
original products . The defendants 
moved for summary judgment on the 

ground that, as a matter of law, they 
could not be held liable for injuries 
caused by asbestos components that 
were incorporated into their products 
and used as replacement parts, but 
which they did not manufacture or 
distribute . 

The Conner court confirmed 
that whether under strict liability or 
negligence, a plaintiff must establish 
causation with respect to each defen-
dant manufacturer . After conducting 
an in-depth analysis of multiple state 
and federal court decisions, the court 
held that “a manufacturer is not liable 
for harm caused by, and owes no 
duty to warn of the hazards inher-
ent in, asbestos products that the 
manufacturer did not manufacture or 
distribute .”50 Further, the court noted 
its decision was “consistent with the 
development of products-liability law 
based on strict liability and negli-
gence, relevant state case law, the 
leading federal decisions, and impor-
tant policy considerations regarding 
the issue .”51 

These sound decisions are sup-
ported by important and far reaching 
public policy consideration as well . 
Among the reasons various courts 
have cited in declining to expand 
warning liability: 

•	 Foreseeability alone is 
not a sufficient basis to 
justify a wholesale expan-
sion of the basic tenants 
of a manufacturer’s duty 
to warn . If foreseeability 
alone set that benchmark, 
manufacturers of lighters 
could be liable for harm 
caused by cigarettes and 
bullet manufacturers for 
injuries caused by an ac-
cidental gun discharge . 

•	 A company owes a duty 
only with respect to prod-
ucts they in fact manu-
facture, design, sell or 
distribute, and cannot be 
expected to determine the 
relative dangers of prod-
ucts they neither produce 
or sell . 

•	 The manufacturer’s prod-
uct neither caused nor 
created the requisite risk of 
harm .

•	 Manufacturers are in the 
best position to know of 
the dangerous aspects of 
the product and to trans-
late that knowledge into a 
cost of production against 
which liability insurance 
can be obtained . 

Florida law does not require 
a manufacturer to study and ana-
lyze the products of others and to 
warn users of risks associated with 
those products unless it is in the 
commercial chain of distribution of 
the defective product . It would be 
manifestly unfair to hold a defendant 
manufacturer responsible for injuries 
caused by products which it did not 
design, manufacture or distribute and 
which were beyond its control . To 
hold otherwise would unduly burden 
manufacturers with knowing all the 
dangerous aspects of products they 
do not manufacture that possibly 
could be used in conjunction with 
a product for which they are actu-
ally responsible . Liability seemingly 
would be endless. A contrary finding 
by the Florida courts would have a 
significant and extraordinary impact 
on product liability law in Florida . 

Conclusion 
 
  While many failure to warn 
claims are fairly straightforward, each 
one needs to be analyzed for unique 
characteristics . Whether it is a claim 
that the warning should have been 
in another language or it targets a 
defendant who seemingly has no 
liability for the warnings at issue, 
plaintiffs will continue to make new 
arguments and take new positions in 
order to maximize their chances of 
recovery . By being aware of the nu-
ances in the jurisprudence of failure 
to warn liability, defense attorneys 
can be better prepared to tackle each 
individualized claim that arises .
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Sept . 27, 2012); Wolicki-Gables v. Arrow 
Int’l, Inc., 641 F .Supp . 2d 1270, 1276, 
1282-1288, and 1291 (M .D . Fla . 2009), 
aff’d, 634 F .3d 1296 (11th Cir . 2011) (af-
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U .S .C . § 360k(a) (2006) . 

27 Rivera v. Baby Trend, Inc ., 914 So . 2d 
1102, 1104 (Fla . 4th DCA 2005) .

28 Siemens Energy & Automation, Inc. v. 
Medina, 719 So . 2d 312, 315 (Fla . 3d DCA 
1998) .

29 The plaintiff’s reason for suing the local 
salesperson rather than the manufacturer 
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ing a preemption defense or removal to 
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30 See, e.g., Felix v. Hoffman-LaRoche, Inc., 
540 So . 2d 102, 104 (Fla . 1989); see also 
Buckner v. Allergan Pharm., Inc., 400 So . 
2d 820, 822 (Fla . 5th DCA 1981) . 

31 See, e.g., Cassisi v. Maytag Co ., 396 So . 
2d 1140, 1145 (Fla . 1st DCA 1981); Feray-
orni v. Hyundai Motor Co., 711 So . 2d 1167 
(Fla . 4th DCA 1998), rev’d and remanded, 
795 So . 2d 126 (Fla . 4th DCA 2001), 
decision quashed, cause remanded, 822 

So . 2d 502 (Fla . 2002); Brown v. Glad and 
Grove Supply, Inc., 647 So . 2d 1033 (Fla . 
4th DCA 1994) .

32 Cunningham v. Gen. Motors Corp ., 561 So . 
2d 656 (Fla . 1st DCA 1990) .

33 See Felix, 540 So . 2d at 104; Buckner, 400 
So . 2d at 820; Union Carbide Corp. v. Au-
bin, 97 So . 3d 886, 898-901 (Fla . 3d DCA 
2012); Rounds v. Genzyme Corp., 440 F . 
App’x 753 (11th Cir . 2011), cert. denied, 
132 S . Ct . 1913, 182 L . Ed . 2d 772 (U .S . 
2012); Colville v. Pharmacia & Upjohn Co. 
LLC, 565 F .Supp . 2d 1314, 1322 (N .D . Fla . 
2008); Beale v. Biomet, Inc., 492 F . Supp . 
2d 1360, 1365 (S .D . Fla . 2007) .

34 Restatement (Third) of Torts: Products 
Liability § 10 (1998); Sta-Rite Indus., Inc. 
v. Levey, 909 So. 2d 901, 905-06 (Fla . 3d 
dCA 2004).

35 Jennings v. BIC Corp., 181 F .3d 1250, 
1256 (11th Cir . 1999) .

36 See, e.g., Florio v. Manitex Skycrane, LLC, 
6:07-CV-1700-ORL-28, 2010 WL 5137626 
(M.D. Fla. Dec. 10, 2010) (finding no duty 
in Florida for successor corporations to 
warn of defective products designed, 
manufactured, and sold by the predeces-
sor); Siemens Energy & Automation, Inc. 
v. Medina, 719 So . 2d 312 (Fla . 3d DCA 
1998) (holding that where product broker 
acts as neither a distributor or retailer, and 
is at most a conduit of information, he is 
not a member of the distributive chain for 
purposes of strict liability) .

37 High v. Westinghouse Elec. Corp ., 610 So . 
2d 1259, 1262 (Fla. 1992) (finding no duty 
to warn of potential danger of dismantling 
a product); Rodriguez v. Nat’l Detroit, Inc., 
857 So . 2d 199, 201 (Fla . 3d DCA 2003) . 
But see Martinez v. Clark Equip. Co., 
382 So . 2d 878, 881 (Fla . 3d DCA 1980) 
(holding that product alteration must be 
substantial and must affect the claimed 
defective condition to negate manufacturer 
liability) . 

38 High, 610 So . 2d at 1262; Jennings, 181 
F .3d at 1255; Veliz v. Rental Serv. Corp. 
USA, Inc., 313 F .Supp . 2d 1317, 1326 
(M .D . Fla . 2003) (granting summary judg-
ment where warnings affixed to a product 
specifically stated it is not intended for a 
specified use).

39 Restatement (Third) of Torts: Products Li-
ability § 10 cmt. C (1998).

40 Sawyer v. A.C. & S., Inc., 32 Misc . 3d 
1237(A), 938 N.Y.S.2d 230 (Sup. Ct. 2011) 
(“The Court thus finds that a manufac-
turer’s liability for third-party component 
parts must be determined by the degree 
to which injury from the component is 
foreseeable to the manufacturer .”) .

41 No . 2004-CA-0643, 2006 WL 515532 (Fla . 
2d Cir . Ct . 2006) .

42 Id. at 2 .
43  Restatement (Second) of Torts § 402A 

(1965) (emphasis added).
44 Id. §402A cmt . a .
45 Id. §402A cmt . c (emphasis added) .

46 Faddis v. Buffalo Pumps, 881 F . Supp . 2d 
1361 (S .D . Fla . 2012) .

47 Navy specifications call for the use of 
thermal insulation in conjunction with these 
products .

48 Id. at 1377 . 
49 Conner v Alfa Laval, Inc., 842 F . Supp . 2d 

791 (E .D . Pa . 2012) .
50 Id. at 801 .
51 Id.; see also Lindstrom v. A-C Product Li-

ability Trust, 424 F . 3d 488 (6th Cir . 2005), 
(holding manufacturer of feed pumps could 
not be held liable for asbestos-containing 
products attached to its product after 
production); Surre v. Foster Wheeler LLC, 
831 F. Supp. 2d 797, 801 (S.D. N.Y. 2011) 
(noting a manufacturer generally has no 
duty to warn against defects in products 
manufactured by others so long as it had 
no control over the production of the defec-
tive product and did not place it into the 
stream of commerce) .
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I hereby apply for membership in the Florida Defense Lawyers Association and furnish the following information:

1. Name: Last:____________________________ First:___________________ Middle: ______________________________________

2.	 Office	Address: _______________________________________________________________________________________________

 Telephone Number:________________________________ Fax: _______________________________________________________

 E-mail Address: _______________________________________________________________________________________________

3. Firm Name: ___________________________________________________________________________________________________

 Number of Years:___________ (Total in practice)   Private Practice: YES________  NO________

4. Date and place of birth: Date:___________________ City & State: __________________________________________________

5. Date of Admission to the Florida Bar and Florida Bar Number:  

 Month:______________________ Year:_______________ Florida Bar Number: _________________________________________

6. Degrees held: Year of graduation and school: _____________________________________________________________________

  _____________________________________________________________________________________________________________

7. Bar and other professional organizations to which you belong: ______________________________________________________

  _____________________________________________________________________________________________________________

8. Are you now devoting a substantial portion of your professional time (more than 51%) to private practice of  defense of civil 

 litigation? YES________ NO__________. If so, what percentage of your time is so spent?______________%

9. What area comprises the largest portion of your defense practice? (e.g., medical malpractice, automobile, product liability, 

  _______________________________________________________workers’ compensation, insurance coverage, appellate, etc.) 

10.			Initiation	fee	and	first	annual	dues	are	enclosed	(to	be	refunded	if	this	application	is	not	approved).
 Initiation fee - $75.00  _________________________________________ 
 Annual dues if practicing 5 or more years - $250.00  _________________________________________ 
 Annual dues if practicing less than 5 years - $50.00  _________________________________________

 TOTAL ENCLOSED  ____________________________________
 (NOTE:	When	any	single	law	firm	has	paid	in	dues	for	its	members	an	amount	equal	to	ten	times	the	highest	membership	class	of	dues,	there	will	be	no	initiation	fee	for	 
 additional members and such additional members shall receive a discount of 50% of the dues hereinafter set forth.)

 I am ____________  am not___________ eligible for this discount.

11. Are you interested in participating in any of the following:

 Editorial aspect of the Trial Advocate Quarterly  ____________________________
 Contributing material to the Trial Advocate Quarterly  ____________________________
 Occasionally writing a brief for Amicus Brief Program  ____________________________
 Continuing Legal Education programs  ____________________________
 Legislative Action Committee  ____________________________

 Other (specify)  ____________________________

12. Are you a member of any of the following organizations?     _____ DRI _____ FICC  _____ IADC _____ Other __________

Dated this ___________ day of ____________________________, 20_____

I HEREBY CERTIFY THE ABOVE INFORMATION TO BE TRUE AND CORRECT.

Signature of applicant: ____________________________________________________________________________________________  

INSTRUCTIONS:
Please type or print all responses except signature. All portions of the application must be completed. Nominators must be 
members of the Association in good standing. Return the completed	application	with	initiation	fee	and	annual	dues	to	the	office	
of the Executive Director.

Linda L. Jude, Executive Director / Florida Defense Lawyers Association
P.O.	Box	260037	 •	 Tampa,	Florida	33685

I, a member of the Florida Defense Lawyers Association in good standing, hereby nominate this applicant for membership:

Signature: ____________________________________________________________________________________  Date:____________________

Print/type name: ________________________________________________________________________________________________________

FDLA is exempt from Federal taxation under IRC 501 (c)(6). Membership dues are not tax deductible as a charitable contribution;  
they may be deductible as a business expense.
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Miami:
Biscayne Building 

19 West Flagler Street, 
Suite 507

West Palm  Beach:
Clearlake Executive Suites 
500 Australian Ave. South, 

Suite 541

O U R  N E W  O F F I C E S

 linkedin.com/company/upchurch-watson-white-&-max     www.facebook.com/UWWMMediation     @UWWMmediation

M E D I AT I O N   |   A R B I T R AT I O N   |   E - D I S C O V E RY   |   S P E C I A L  M A S T E R S   |   C O N S U LTA N T S
Solely Focused on Conflict Resolution in Florida, Alabama and Nationwide

CALL TOLL FREE: 800-863-1462  |  READ MORE & SCHEDULE: WWW.UWW-ADR.COM

Plantation :
Royal Palm II at Southpointe
900 South Pine Island Road,

Suite 410

O U R  M E D I ATO R S

Upchurch Watson White & Max
proudly announces South Florida                    
team members and new locations.

Judy Bass
A self-proclaimed “people person,” Judy delights in guiding 
litigants and pre-litigants to self-determined resolutions. 
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As lead chair, Chuck has litigated more than 2,400 cases, 
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Alvin Capp
Al limited his practice to ADR in 2002 and has served in 
more than 7,000 federal and state civil cases.

Dominic Brandy
Since 2003, Dom has mediated full-time in areas he litigated 
in state and federal courts for 30 years.   
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