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Repair Time?

Eyes Wide Open: Know The Cause & Effect
Of Shipyard Repair & Insurance Contracis

By Matthew J. Valcourt

Tis the season where owners and char-
ters bring their vessels in for repair and
overhaul and renew insurance policies
and go through P&l Club renewals.
There are several traps for the unwary
or as undenwriters may refer to them as
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"then soon to be uninsured for that
horrible loss™ that owners, shipyards and

BOLLER PLATES
Boiler plates — not the real ones which provide intimate

details of stzam boiler pressure, manufacruver, and capac-
ity — seemingly innocuous and tiny clauses in repair and
insurance contracts can leave an owner or repair yard high
and dry and damage the working relationship between a
yard and its customers.

A typical scenario is when an owner signs a ship repair
contract with an indemnity and hold harmless provision
and during hotwork, the vessel is lost to a fire and an
employee ar contractor of anather party is injured and
sues everyore.

The shipyard would then direct the lawsuit to che owne
who has agreed 1o indemnify, hold harmless and defend
shipyard from any action arising out of the repair of the
vessel (Even if the loss is not the vessel owner's faule) The
vessel owner would then inform his insurer and if owner
did not have the additional endorsements or waivers pre-
loss, the insurer would deny the claim.

While some of the consequences of these boilerplate
terms are not intentienal, they are difficult w reconcile
without an owner, shipyard and their insurers being fully
inforined of the risk and risk shifting beoween the parties.
The faw allows partics to a contrace to allocate risk and
risk of loss by the terms of a contract as long as they are
not over reaching or obtained by fraud or misrepresenta-

tion.
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INDEMNIFICATION

Clauses in a repair contract may wequire 4 party to
"Indemnify, Hold Harmless and/or Defend anyone for
claims of any sert arising our of the repair of a vessel and
waivet of certain claims or causes of action.” Typically,
shipyard repair coneracts will have chis type of fanguage.
They are usually designated as Hold Harmless, Defend
and Tndemnity; Adding Shipyard as Additional Insured,
Waiver of Righets of Subrogation: and Limiration of
Liability. There are also clear exclusions for horwork with-
out an additonal endorsement.

An owner or customer may also require the same type of
reciprocal indemnity agreement from a shipyard. In ship
chartering parlance chis type of clause is referred 1o as a
"Kneck-tor-Krock™ Clause. In basic terms, the partics
agree not to sue cach other for their own negligence. No
preblem — an owner or shipyard may think — “1 have
insurance!” Instead, you may have just contracted out of
your liabiliry or hull insurance.

The insurance contrace is also an allocation of certain
risks and responsibilities between the insurer/underwriters
ard then insurad. Insurers warnr to be fully informed of
what risks they are underwriting and do not want to be
fettered with side agreements dhat irs insured may under-
take without additional premium for that risk or the
opportunity to turn the risk down. This is especially true
when an insured vessel owner or repairer or yard limits by
contract the insurer's rights of subrogation in any way.
Shipyards sometimes request to be listed a3 an additional
insured urder a vessel policy. This can cause additional
problems,

Insurers generally will not subrogate against a party with
a named interest in che insurance policy such as addidon-
al insured's. Adding the shipyard may remove the ability
of the insurer to recover from the shipyard if the shipyard
causes damage to a vessel. In some cases, if a party prom-
ises 1o list che other as an additional insured and fails to
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procure the insurance, they can be
deemed the de facto insurer and be
liable directly for failure to provide
insurance while simulrancously void-
ing their own policy. Adding the ship-
vard and holding it harmless also may
limit the amount of insurance avail-
able by all parries in the case of a cat-
astrophic loss in excess of a vessed pol-
icy.

HiGH RISK FOR EVERYONE

Shipyard time is a time of higher
risk for vessels, crews. owners, ship-
yvard employees and technicians, Hot
wotk, gas freeing, work in enclosed
spaces, trip hazards, sard blasting and
asbestos removal, welding and cue-
ting, crane and heavy machinery
work and the use of subcontraciors
are just a tew of the risks invaolved.

Marine insurers may utilize the
American  Institute  of  Marine
Underwriters (AIMU) Hull and P&1
Forms,
exclude shipyard repairs. However,
the typical P&I form may exclude
coverage for liability assumed under a
shipyard repair contract or Knock-
for-Knock cause. The AIMU form

states: "Nowwithstanding anything 1o

which could include or

the contrary elsewhere herein the
Underwriters will noc indemnify the
Assured in respect of any of the fol-
1(\Wiug matters: (A) Any iialwi]it}»'
assumed under contract or other-
wise." Similar language can be found
in the ship repairer's policy.

Most Commercial  General
Liability, Property,  Workers
Compensation, Hull Insurance and
P&I Club Rules have a right of sub-
rogation and/or oo waiver of subroga-
tion type language. When an insurer
decides to pay a claim, they have a
right to go after those at fault o get
reimbutsed. Most insurers and P&I

www. riaringlink.com

Clubs have a provision in the insur-
ance contract that a claim may be
excluded if che insured give away or
limits the insurer's righe to recover
againse third parties, A typical P&l
Club rule may read:
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RIGHT OF RECOURSE: Jor any
amount paid by the Association to the
Member or to a claimant, the Member s
right of recovery from third parties is
irangferred o the Association, which fs
entitled to collect any amonnt recovered.

Do You Flinch During ABS laspections |

| Bacauss your metal Des is notin romaliance?

Hose Master engineers high quality metal hose and expansion joint
solutions for the shipbuilding & marine indusiry, and is the ORLY
melal kose manufacturer in the world to receive ABS PROBUCT .

TYPE APPROVAL across its major braided metal hose product cfter-
ing. This certification recognizes Hose Master as having the ability
to fabricate hose assemblies to ABS standards with numerous fitting
combinations for a wide range of marine and ofishore applications.

Wherever corrasion resistance, increased cycle life, and reduced
mainienance costs are impartant, our products are there for you.

Cali Hose Master at 600-221-2319 or email at ABS @hosemaster.com
for a distributor near you.

Matal Hozz Assemblies o Exkoust Betlows o Mullipurposs Expansion Joints

* HOSE MASTER

800-221-2319 & www.hosemaster.com
ABS Audiled Facilities: Cleveland e Houston e Atlanta
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Employing skilled deck
and engineering officers is critical

to the success of any towboat company.
Offering a MOPS license defense policy as
part of your company’s henefits package
can help you retain these key emplayees.
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For more information on how ﬁ

you can insure the licenses vl Is

of your key persoanel for as M em,.s
little as S1 a day per offices; : -
please call 1-800-782-8902

x3302 or x3808 or visit o Barse fow Licomaa Youn

www.mopsmarinelicenseinsurance.com.
SmitH Beraer MARINE, Inc.

Orrers A CompLETE LINE OF
SHARK JAWS

SAFE - RELIABLE - ECONOMICAL
Smith Basger Marine, Inc. builds a full range of Shark Jaws for Anichor
Handling Tug Supply vassels. Standaed ratings are 100, 280. 350, 500
and 750 metric tons and all unite have Quick Release at the rated load.
Smiith Berger flexibilty afiows us to customize our quipment ta suit the
opergting charactaristics of your vessel. Third party cerification, lead
tests. releass tests and load monitoring systems are avatable options

Rely on the 100 year history of Smith Berger to outfd vour vessel with
our rugged and deperidable squipmient.

SRARK JAWS « TOWING PINS * STERN ROLLERS
Smith Berger Marine, Ine. 7915 10th Ave., 5., Seattie, WA 98108 USA

Tel 206.764.4650 + Toll Free 885.726.1608 « Fax Z06.764 4553
F-mait sales@smithagrger com » Web: veww smithberges.com

LEGAL

The Association has a right of veconrse against the Member
Jor any amonnt whick the Association hes paid on behalf of
the Memnber and for which the Member is not ensitled so
compensation under these Rules.

Most land based insurers write general liability insur-
ance on [$O Commercial General Liabsitiry (CGL) Forn:
CG 00 01 A rypical CGL policy grants insurer's the
legal right to subrogation and requires the insured to
cooperate with the insurer in its effores to subrogate. A
CGL policy may allow an insured to waive recovery
against a third party prior w0 loss. There is a specitic
form for waiver of subrogation endorsemenr named
"Waiver of lransfer of Rights of Recovery Against
Others to Us". Closely related 1o 1SO CG2404 is the
Waiver of Transfer of Rights of Recovery Against Others
to Us (CG 29 88) Endorserent, which is artached to an
Owners and Contractors Protective (OCP) Liability
Policy which allows a waiver of subrogation.

WHAT'S THE BOTTOM LINE?

Shipyards, repairers and their insurers surely want to
limit their risks to what they typicaily contral. Shipyards
do not want to be sued for ov be indemnifying or hold-
ing harmless owners for owner's crew injurics or con-
ractor's injurics or hull and machinery losses. They
want to allocare that risk 1o the vessel owners and their
insurers via vontract, which is allowed. Likewise, vesscl
OWICTS 'Jlld .lnSUl’t.‘rS dO nor Wi [o llnderwl'i(f_‘ CVCI’)’ f'iS[(
of everyone in the shipyard and want to get paid for a
loss incurred as a result of the negligence of a yard or
their agents.

INFORMED CONSENT RECGNCILIATION

"T'he shipyard or repairer's contrace can peacefully coex-
ist with the marine hull and P&I insurance contracts if
the insurers are well infermed and consent o the fan-
guage in the repair contract. This will typically require
purchase of additional endorsements as previously
noted, The vessel insurer will try to limit the scope of the
waiver and may require review of the shipyard or repair-
ef’ﬁ insllraECL‘ agl‘ccmen[& InSUYL‘]'S [}'Picﬂ"y \\'ill noc
endorse unlimited oper: ended risks.

Prior to entering into any contract, the shipyards and
vessel owner's insurance broker and insurer should get
involved to obwin the informed consent for properly
allocating and covering the anticipated risks rhough con-



tract  Janguage and  additional
endorsements. Ocherwise, an owner
may contract out of coverage for a
loss and the shipyard may do the
same, or the shipyard may lose a
valuable customer for a loss that
should have properly been covered by
insurance. This is not the intent of

the shipyard or the owner. If the ves-

sel insurer will noc consenr or
endorse additional cever, then the
shipyard is faced with a business deci-
sion to remove the indemnity provi-
sions to get the work. They are cau-
tioneel to also obtain consent of their
insurers before removing and  risk
shifting clauses in any preapproved
contracts. Informed consent can help
prevent the loss of coverage and
maintain a healthy customer rela-
tienship for more trips to the repair

yar d .
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Matthew Valcourt is a Partner uut/) |
Fowder White Burneit A. and focus-
&5 his practice o maritime law.  He
handles all types of marine-related
litigation and holds a USCG
Unlimited Chief Mate and 1600
Ton Masters License.  He is Board
Certified in Admiraly and Mavitime
Law, ¥ curremt Chair of the Florvida
Admiralty Law Commitice and
serves  as a  director 1o the
Massachusetts Maritome Academy

Alwnni Association. e is a member
of the Maritime Latw Asseciation,
and the Southeastern Admivalty Law
Institute.
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DONION DOES IT!

STANDARDS. SOLUTIONS. SUCCESS.

Whether it be dredging, manne
salvage manng iransportation,
marine demolitizn heavy I, vesse
recycling, sie remediation, osean
engineermg. fowing or divirg
challerges Donjon Marre Co In
S your marnne contraclos of choice
With over 45 years of expenence
we stand ready to assist and

anage all of your manne needs

Rt Denjon,

marme service

is our business.
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KVICHAK
PATROL BOATS

www.kvichak.com
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